IN THE SUPREME COURT OF FIJI 630238
Civil Jurisdiction
Action No. 9468 of 1982
Between:
GYNENDRA NAVEEN PRAKASH SINGH
"~ s/o Dharmendra
“ Plaintiff
- and -
1. FIJI TIMES AND HERALD LIMITED
2. GARY BARKER of Suva, Publisher
3, VIJENDRA KUMAR of Suva, Editor
4., SURESH PRASAD of Suva, Reporter
' Defendants

- JUDGHMENT

The Plaintiff was ot oll material times the
personnel monoger of Air Pecific Limited, a company which

owns and operctes this country's national airline,

At all moterial times the first defendont was
the proprietor of "The Fiji Times", a newspoper with a
daily circulation of about 25,000 copies, while the second,
third cﬁd fourth defendants were, respectively, the publisher,

the editor and a reporter employed by the first defendant,

Oon 1st October, 1982, the four defendants, as
they odmit, published in'"The Fiji Times' under the hecding
"AIR PACIFIC SUSPENDS OFFICERS", a news item which I now

set out in full :
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"Alr Pacific has suspended its community

relotions officer, Mr, Ramlu Noidu, and its

operations manoger, Mr, Philip Pondarom, after

accusing them of attempting to subvert an

agreement, . .

_ Mr. Naidu, who is also general secretaory

of Air Pacific Senior Staff Association ond

Mr, Pondoram a senior union member, were accused

‘of inviting other staff against an agreement

related to staff sclaries,

"The airline says they.were engaged in ‘anti
company ' activities in office hours,

In o letter to both employees, the industrial
relations manager, Mr, Delai Sainikinawalu, said
_they hcd been subverting 'a decision wlready reached
by the compuny with the OSSOClOflOﬂ on ratzoncllsatlon
-'of sclc 1es.

He scid they had interfered with other staff
doing their duties,

>, Sainikinawolu said they did this without
the o; :toval of their respective divisional managers.,

'Aind their cbsence from office on this unoffi-
~cicl business resulted in no one carrying out their -
normal off101ol functlon ' he SOld

Mr. Scinikinawalu said the company viewed
these charges seriously, The two were suspended
on Monday pending disciplinary action,

The personnel manager, Mr, Gyanendra Singh,
refused to comment yesterdoy. ' o

Pe said the 1ndustrlul relctzons manager
had not completed his inguiries,

Mr. Naidu cnd Mr. Pcndorcm said they were
reluctant to comment as their cases were pending.

Senior steff association members have
threafened the company with 'drastic action,'

They sczd Mr. Gycnendra Slnsh was crecting
one dispute after another in o ploy to keep himself
and his underlings in job,"
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The plointiff tokes exception to the last sentence

foa

&

of that news item, It is common ground that it refers to
the plainfiff; and the plaintiff contends that it bears the

following notural and ordinary meaning :

a)  that the plaintiff was dishonest in his
~ capocity as Manager Personnel of Air
Pacific Limited; '

b) : that the plaintiff was engaged in and
encouraged a scheme of deliberately
causing industrial unrest between the
Union and Air Pacific Limited;

c) that the plaintiff was not worthy of
' being Monager Personnel of Air Pacific
Limited; ' e '

~d) thot the plaintiff's honesty and integrity
'~ were questionable,

The defendants plead that the sentence is not
capoble of bearing any such meaning, So I must decide
whether or not it does hove that meoning., In order to

_do so, I must ask myself what was the mecning in which
reasonable men of ordinary intelligence, with the ordinary
mon'é general knowledge and experience of worldly affairs,
would be likely to have understood that sentence when
reagding it in the context of the news item os a whole,
Applying that objective test, putting aside such irrelevant
considerctions as the meaning the writer intended to convey
and the meaning wctually conveyed to those who read fBe
.Sentence, I find thot all of those imputations, (a), (b},
'(c)f ond (d), were within the natural and ordinary meaning

of fhe sentence,

I find olso that all of those imputotions were
defomatory of the plointiff, o defamctory imputction being

"one to a man's discredit or which tends to lower him in




4, | | Dol

in the estimation of others, or to expose him to hctred,
contempt or ridicule, or to injure his reputation in his
office, trade, or profession or to injure his financicl

credit” : Gatley on Libel & Slonder, 8th Edition, para., 31,

oI have borne in mind that, to be defamatory, an
imputation need have no cctual effect on o person’s
reputation, for the low looks'ohly at its tendency, and
that its teﬁdency must be to lower the plaintiff in the
estimotion of right thinking #ociefy generally as opposed
to damaging him in the eyes of a section of the communityi:

- Gatley, paros. 31 and 41,

The defendants plead that the words complained
of ofe'fﬁir comment on a matter of public interest., That
plea, in paragraph 5 of the statement of defence, is in
a form known as "the rolled up plea” and it reads as

._follows :

"In so far as the soid news item doted the
st October 1982 consists of stctements of
fact they are true in substance ond in fact
~and in so far os the same consist of expres-
sions of opinion they ore foir comment made
upon the said facts which are o motter of
pUbllC interest,

- Thot being the defendants'® plea, it must be-
borne ‘in mind that where a defendant has published, or
‘taken part in publishing,the statemerit of another (which
is what has happened in the present case) he may rely on
the defence of fair comment ot least to thé_some extent

as the person whose statement itwas: Gatley, para, 730.
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I the no doubt thqt the stotement that the
plaintiff, the Pérsonnel Manager of Air Pacific Limited,
"was creating one dispute after another in a ploy to keep
:himself end his underlings in a job™ waos a statement on
a matter of public interest, The questions remain: was

that statement ‘comment ond, if comment, was it fair comment?

In Kemsley v. Foot (1952) A.C, 345, at page 356,

Lord Porter said that he found his own view well expressed

in the following remarks contained in the sixth edition of

Odgers on Libel and Slander,.ut page 166 :

"Sometimes, however, it is difficult

to distinguish an cllegation of fact from an
expression of opinion, It often depends on

what is stated in the rest of the article,

If the defendant accurately stotes what some
~public man has reclly done, and then asserts

thot "such conduct is disgraceful,! this is
merely the expression of his opinion, his

comment on the plaintiff's conduct, So, also,

if without setting it out, he identifies the
conduct on which he comments by a clear reference,
In either case, the defendant enables his readers
to judge for themselves how far his opinion is
well founded; and, therefore, what would other-
wise have been an cllegation of fact becomes
merely a comment, But if he asserts that the
plaintiff has been guilty of disgraceful conduct,
and does not state what that conduct was, this

is an allegation of fact for which there is no
defence but privilege or truth, The same conside-
rotions apply where a defendent has drawn frem
certain facts an inference derogatory to the
plaintiff, If he states the bare inference
without the facts on which it is based, such
inference will be trected as on cllegation of
foct, . But if he sets out the facts correctly,
and then gives his inference, stating it as his
‘inference from those focts, such inference will,
‘as a rule, be deemed o comment, But even in this
case the writer must be careful to state the
inference as an inference, and not to assert it
os o new cnd independent fact; otherwise his
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inference will become something more than a @ﬁiﬂiﬁﬂ
comment, and he may be dr1Ven to 3ust1fy o
‘it as on allegation of fact,

Now,i% is my view that the words complained of,
being o statement that the plointiff wcs_dreoting one
dispute after another in a ploy to keep himself and his
subordino{es in employment, when read in the context of
the whole news item,do not appear to be an expression of
‘opinion or comment but an allegation of fact. If o defam-
'dtory allegation is to be defended as fair comment it must
in the first place be recognisable by the ordinary recson-
able man osfcpmment and not aos a stotement of fact - that,
at least, is clearly established by the authorities, See
Gatley, pcra., 701, So I hold that the defence of fair

comment fcils,

I should add that even if the words complained of
were in my view comment, I would consider myself bound to

hold:thct‘%héy were not "foir comment”,

True it is that, when he comments on motters of
public interest, the critical commentator is cllowed wide
”lcfitude. .The defence of "folr comment" is so wide as to
haove lead to a suggestion bytthe Committee on Defchction
in the United Kingdom thot it should be renamed simply
"comment", See Gatley para, 707, |

‘In Merivole v, Carson (1887) 20 Q.B.D. at page 281

tord Esher_H;R., explaining the meaning of "fair comment”,

said :

"The qﬁestion which the juiy must consider
is this - would any fair man, however
prejudiced he may be, however exaggerated
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or obstinate his views, have /fwritten/ this
criticism?"

In Turner v, M.G.M. Pictures Ltd, (1950) 1 All E.R.
at page 461, Lord Porter quoted those words of Lord Esher and
added ' '

"I should adopt them except that I would
substitute ‘honest' for ‘'fair® lest some
suggestion of reasonableness instead of
honesty should be read in,"

In Slim v, Daily Telegraph Ltd, (1968) 2 Q.B., at
page 170, Lord Denning M.R. said : '

"The important thing is to determine whether
or not the writer was actuoted by malice,
If he was an honest man expressing his
senuine opinion on o subject of public
interest, then no mctter that his words
conveyed derogatory imputations: no matter

~that his opinion waos wrong or exaggerated
or prejudiced; ond nc motter that it was

- badly expressed so that other people read
all sorts of innuendoes into it; neverthe-
less, he has o good defence of fair comment,
His honesty is the cordinal test. He must
honestly express his real view,"

True it is that judges of grect eminence have
sagid that the citizen's right to express fair comment on
matters of public interest must be mointained and not

whittled down, - Lord Denning went on to say so in Slim v,

Daily Telegreph (supra).

However, let it also be said that the right is
not o licence for malicious, dishonest or grossly irrespon-

sible comment,
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For comment to be fair it must meet the following-

‘conditions :

(a) It must be based on facts contained in
.. or referred to in the publlcotmon comp-
.lclned of, :

(b) Thé facts must be sufficiently true to
make the comment fair,

(¢) If the comment contains an imputation of
corrupt or dishonest motives, or perhaps
~any inference of fact, the comment must
be shown to be justifiable,

{d) The comment must be such as famrly to
be described as criticism, : :

(e) The comment must represent the honest
. opinion of the commentator, and be
published without melice: Gatley, pora. 709,

It seems to me thuf nelther condition (a) nor
"condizion (b) wes met, If o oefamatory allegation is to be
‘deferded cs fair comment,not only must that cllegotion be
recognisable as. comment by the ordinary reasonable man buf
the pﬁblicafion_must bring to his mind the facts on which
the comment is based (unless they are so well known and |
obvioﬁély related to the comment as to render it Unnecessary
to do so) and, furthermore, those facts must be shown by the
‘defendant to be sufficiently true, That seems to be the
position as it is affected by section 14 of the Defcmutlon
Act which is in the some terms as section-6 of the Defamation
Act, 1952, of the United Kingdom, ~See Gatley, paras, 714 and
715, " o |

In the present case, the words complained of
stond noked and clone, so to speak, in the news item,

There are plenty of references to fact in the news item
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but the words compalined of, if comment, do not appear to
be bosed on any of those facts. |
I turn now to condition (c). Undoubtedly the
words complained of contained imputations-of motives on the
~part of the plaintiff that were corrupt or, to say the least,
dishonest, It follows thot; if the words complained of are
to be defendéd as fair comment, the comment must be well
founded, Usvally, when fair comment is pleaded, all that
'is necessary to sustain that plea is that the comment be
'honest, but when o man expresses an opinion that another js
]corrpptlyflor dishonestly motivated he must do more than
shew that his opinibn is honest - he must show that it is
‘well founded. Gatley, in para, 720, reports Lord Cockburn
C.J. as having said in Compbell v, Spottiswoode (1863)
3 B &S at pp 776, 777 :

"A line must be drown between criticism upon
public conduct and the imputation of motives by which
“that conduct may be suppesed to be actuated; one man:

" has no right to impute to another, whose conducf may

be fairly open to ridicule or disapprobation, base,
sordid and wicked motives unless there is so much
ground for the imputetion that o jury shall find,
not only thot he had on honest belief in the truth
of his statements, but that his belief was not with-
out foundotion ,... It is soid that it is for the
interests of society thot the public conduct of
public men should be criticised without any other
limit then that the writer should heve an honest
belief that whot he writes is true, But it seems
to me that the public have an equal interest in the
maintenance of the public choracter of public men;
end public affairs could not be conducted by men of
honour, with o view to the welfore of the country,
if we were to sanction attacks upon them, destructive
of their honour and character and mode without any
foundation, I think the fair position in which the
law may be settled is this: that where the public
conduct of a public man is open to animadversion,
and the writer who is commenting upon it mckes
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“imputations on his motives which orise fairly -
and legitimotely out of his conduct so that o
jury shall say that the criticism was not only

honest, but also well founded, an actien is
not mcintainable,” The underlining is mine,

Tt must, abcoraing to Gatley ~ see para, 720 -

appecr from the facts stated or referred to in the bubli;
cation itself that the comment is one which a foir minded

':mun might ieusoncbly dfpw from those facts.

There is nothing in the facts stated or referréd
.to in the news item which justifies imputations of corrubt
o:-dishohest motives on the plaintiff's part, I go further
and say that nothing‘wos disclosed even in the sworn testi-
mony I hecrdlin the course of the trial which came anywhere
fﬁeqr justifying the imputations of corrupt and diéhonesf*

motives to which the plcintiff has tcken exception,

- Even if the correct view were thot the defematory
.sentence consisted of an cllegation of fact thot the pleointi:
was creating dispute after dispute and an expression of
opinion that his motive was to keep himself ond his sub-
‘ordinates in employment, the plec of fair comment would
:fail. The defendant would not hove shown that the ulleged
fact was sufficiently true or that the comment was well |

founded,

I would remark, incidentally, that the defendant,
'hqving pleaded in the form of "the rolled up plea", has
faoiled to comply with_R.S.C, 0.82, r,3(2) which reads

as follows :

"Where in an action for libel or slcnder
the defendont alleges that, in so faor as the
‘words complcined of consist of statements of
fo-.t, they cre true in substance and in fact,
and in so for as they consist of expressions
of opinion, they are fair comment on o matter
of public interest, or plecds to the like effect,
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he must give particulars stoting which of o

the words complained of he alleges are

statements of fact and of the facts and

matters he relies on in support of the
allegation that the words ore true,"

1.

Although the défeqdcht has not given particulars
of the facts aond matters he xelies on I have looked for
such facts and matters and, as I hove said, I have failed

~to find any which could reasonably be relied on,

The view that "the rolled up plea" roises one
defence only, i.e. the defence of fair comment, was confirmed

by the House of Lords in Sutherland v, Stopes (1925) A.C.47.

Gcfley,'pcra. 1131, However, even if the defendants had
:pleuded justificetion, that is to say even if they had
separctely plecded thot the words complained of were o true
.statement of fact, I would have considered myself bound to
find that thet plea was not sustained by.the evidence, The
defendants would have faoiled to discharge the onus of |

proof they cssumed by so pleading.,

Mr. Vijendra Kumar, the editor of "The Fiji Times"
appeared to me to be a foir and honest witness, Nevertheless
 his evidence to the effect that, following the publication of
the news item, he made enquiries which satisfied him that
%he.defomctory'ﬁentence was correct and accurote, was not
really evidence of the truth of the imputetions in thot

‘sentence,

When o defendant pieads justification, it is the
Court's function to decide the issue of whether or not the
defem.tory imputotions are true, The most a witness can do
is to prove faocts bearing on fhatlissue, Evidence of how

the witness himself has decided the issue is not relevant,

The same cpplies to the evidence of the other
witness colled by the defence, Mr, Veer Singh, that he
cgreed with what wos stated in that sentence,
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To my mind, the—ev;dence did not prove that the
plaintiff created dlsputes at oll, let alone that he crected
disputes in 6#de: to keep himself and his ssbordinates in

employment,

.To estaoblish o pleac of justification, the defendant
“must prove that the defamatory imputation is true, It is not
enough for him to prove that he believed that the imputaficn
was true, So, for example, if a defendant writes "Brown
sgid that Jones (the plaintiff) had been convicted of theft"
it is no defence for the defendant to prove that Brown had
 told him so, that he honestly believed what Brown scid,:and
only repecfed it, He must prove as a fact that Jones wc§:
convicted of theft, "If you repect a rumour you cannot
 scy it is true by proving that the rumour in fact existed;

you have to prove that the subject matter of the rumour_is_

true" - per Lord Grier L.J. in Cookson v, Harrywood (1932)
2 K.B., at p. 485, app¢oved by Lord Devlmn in LOUlS v. Daily
Telegroph (1964) A,C, ot pp. 283, 284,

I hold that the defendants are jointly and sevefclly

ligble to compenscte the pleointiff,

The allegotion that the plaintiff, the Personnei
"Manager of Air Pocific Limited, was deliberately creating
“disputes between the company tnd its personnel in order to
keep himself and his subordinates in employment was vary '

defamatory indeed,

I have borne in mind that, on the day following the
publication of the news item containing the defamatory
sentence, thére was published, with obout equal prominen;é
in the same newspaper, o second news ifem containing a state- .
ment by the Vice President of Air Pacific Senior Staff
Associotion which directly aond eXpreésly contradicted the

defamotory statement,
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I have olso borne in mind thaot the circulation

of the newspoper in question is cbout 25,000 copies,

In all the circumstaonces I do not think that
aggrevated or exemplary damoges should be awarded and I

assess daomcoges ot $2,000,

I accordingly give judgment for the plaintiff
ogainst the defendants and I also order that the defendants
pay the plcintiff's costs, to be taxed if not agreed upon,

KA

( R.A. Kearsley
JUDGE

Suva,

- 1¥th May, 1984




