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This appeal by way of Case Stated was heard at 
the same time as Civil Appeal No. 13 of 1983 because one 
issue was common to both cases. 

80th cases involved a: leged gifts which the Commissioner 
contends were not perfected at the time the rlspective 
appellants allege the gifts were made. 

Mr. Scott was asked by the Court what the 
position would be if it was deld that the documents before 
the Court did not disclose any of the alleged gifts had been 
perfected. 

Mr. Scott stated. without comment from other counsel 
involved. that the parties accepted that gifts had in fact 
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been made and what was in issue was when they were made 
and whether the Commissioner had correctly assessed the 
appellant in each case for the sum shown in his notice of 
assessment of gift duty. I will refer to this aspect of 
the appeal later. 

The relevant facts in the instant case are as 
follows. 

On the 21 st June, 1979, the appellant completed 
a gift duty statement disclosing that she had made a gift 

of $4,000 to her son Lennard Anthony Barrack by way of 
"reduction of loan". 

On the 10th May, 1981, she completed another 
gift duty statement indicating she had made a further gift 
of $9,306.31 to the same beneficiary in "reduction of interest 
free loans granted in 1975 - 1979." 

No documents evidencing the alleged gifts 
accompanied the gift duty statements although in paragraph 
5 of the declarations there is mention of an attached 
document marked C purporting to be a true copy of the 
instrument creating or evidencing the gift. 

On the 28th July, 1981, the Commissioner wrote 
to the appellant acknowledging rec'.ipt of the two gift duty 
s~atements but pointing out that: 

"Your forgi veness of debts should be made by deeds 
or documents in writing and your signature should 
be witnessed by at least one person who is not an 
interested party". 

On the 5th October, 1981 , the appellant signed 
two memoranda in similar form relating to the two alleged 
gifts. 
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It is only necessary to set out one of the 

documents as under 

" MEMORANDUM OF A GIFT 

I the undersigned SARAH FLORENCE BARRACK of 
SigasTga Estate, Savu Savu did on the 1 st day of May, 
1920 make a gift of $9306.31 to my son LENNARD ANTHONY 
BARRACK in reduction of the interest fee loans made by 
me to him on 1 st May 1981. The gift was and is intended 
to be an irrevocable gift. 

AND on the 10th day of May, 1981 I completed a 
Gift rruty Statement relating to my said gift which 
statement has already been delivered to the Commissioner 
of Estate and Gift Duties. 

Oded the 5th day of October, 1981 . 

SIGNED by the said SARAH 
FLORENCE BARRACK in my presence 

(sgd) LJ. Cornish J.P.". 

) 
) (sgd) S.F. Barrack 

The second gift if it was in fact made, being 
over $4.000. is liable to gift duty in any event but the 
Commissioner aggregated the two gifts being of the view that 
the date of the two gi fts was the 5th October, 1981, the date 
the appellant signed the two memoranda and assessed her for 
gift duty accordingly. 

The questions for the opinion of the Court are: 

1. Whether the respondent has correctly assessed the 
appellant the sum shown in Exhibit 7 (the notice of 
Gift Duty Statement)? 

2. Whether the respondent was correct in aggregatirl 
the gifts? 

"Gift" is defined in section 2 of the Estate and 
Gift Duties Act as follows: 

" 'Gift' means any disposition of property which is made 
ot~erwise than by will, whether with or without an 
in,trument in writing, without fully adequate consioeration 
in money or money's worth: 

Provided that if any such disposition of property is 
made for a consideration in money or money's worth which 
is inadequate. the disposition shall be deemed to be a 
gift to the extent of such inadequacy." 
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Mr. Whippy points out that under the Act, by 
virtue of the definition a gift can be made without any 

writing to evidence the gift. 

"Disposition of property" is also defined in the 
Act. A release at law or in equity of any debt comes 
within the definition of "disposition of property". 

Mr. Scott has presented a formidable list of 
authorities to support his argument that the date of the 
two gifts was in each case the 5th October 1981 the date the 
appellant acknowledged in writi,ng making gifts on 1 st June, 
1 979 and 0 n 1 s t Ma y, 1 980 . 

Mr. Scott quoting from Adams "Law of Estate and 
Gift Duties in New Zealand 3rd Edition (1956)" and Graham 
Hill "Stamp and Death Duties in New South Wales" paints out 
that if there is no consideration a release of a debt 
rrust be in the form of a deed (Re Gray, Gray v. Co,nmissioner 
of Stamp Duties /f9397 N.Z.L.R. 23). 

Deed is not defined in the Estate of Gift Duties 
Act nor in the Interpretation Act but Mr. Scott relies on 
subsection (1) of section 4 of the Property Law Act which 
provides : 

"4.(1) Every deed, whether or not affecting property, 
shall be signed by the party to be bound thereby, 
and shall also be attested by at least one witness 
not being a party to the deed, but no particular 
form of words shall b~ requisite for the attestation." 

Mr. Scott also drew attention to the case of 
Co mm iss ion e r 0 f S tam p v. E r ski n e ~r 91 ~ 7 N. Z . L . R. 93 7 

where it was held that the filing of a gift duty statement 
does not in any way create an estoppel. It is still open 
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to the intended donor or to the Crown to aver that the 
intended gift has not been completed. Even the voluntary 
payment of gift duty will not create estoppel. If the 
two memoranda purporting to evidence the two gifts can be con­
sidered to be deeds creating the gifts, then there can be 
no doubt on the authorities quoted by Mr. Scott that the 
gi fts were both perfected on the 5th October, i 981 . 

The Commissioner In his letter to the appellant~ 
solicitors dated 8th March, 1982, quoted an extract from 
the judgment of Sir George Jessel M.R. In Strong v. Bird 
C 874) 18 Eg. 315 as follows ;-

"First of all, it is said, and said quite accurately, 
that the mere saying by a creditor to a debtor, 
'I forgive you the debt', will not operate as a 
release at 1 aw. It is what the law ca II s "nudum 
pactum", a promise made without an actual con­
sideration passing, and which consequently cannot 
be supported as a contract. It is not a release, 
because I tis not under sea 1. Therefore the mere 
circumstance of saying, 'I will forgive you', will 
not do ..... ' The gift Is not perfect until what 
has been generally called a change of the property 
at law has taken place." 

Applying that statement to the facts in the 
instant case, I am left in no doubt that the memoranda 
cannot be treated as partial releases of the debt owing by 
the appellant's son to her. They do not in my iew perfect 
or complete the gifts expressed to have been made at an 
earl ier date. 

A debt may only be released either for 
consideration or by a deed (Bu'ckland v. Commis .. ioner of 
Stamp Duties /[9547 N.Z.L.R. 1194.) 

A release whether of the whole or a part of a 
debt must be complete and legally effective to be considered, 
a disposition of property as defined in the Act. 
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To quote from Si r George Jessel' s judgment referred 
to above "the gift is not perfect until what has been 
generally called a change of the property at law has taken 
place" . 

The memoranda do not in my view operate as partial 
releases but merely record verbal gifts of sums which at the 
time they were said to have been made were reductions of loans 
made by appellant to her son. 

In my view the alleged releases have still not 
been legally completed. 

The fact that counsel appear to agree that two gifts 
have been legally made does not alter the legal situation 
that the gifts are still incomplete. 

The memoranda in my view do not create the gifts 
(or perfect them) and are merely eVldence of intention to 
complete the gifts and as evidence are of no more evidentiary 
value than the Gift Duty Statements. 

If, however, I am not correct in my view that neither 
of the two gifts have been perfected or that effect should be 
given to cou'lsels' apparent agreement that the gifts have 
been perfected my answers to the two questions would still 
be the same. 

1ft h e doc u men t s d ate d the 5 t h Oc t 0 be r, 1 981 , m us t 
be considered to be deeds because they are signed by the 
donor and witnessed then the Gift Duty Statements must also 
be considered to be deeds. 

The Gift Duty Statements purport to record gifts, 
are Signed by the donor and witnessed. Furth'rmore, they 
embody a statutory declaration. Of the documents purporting 
to record the alleged gifts, the gift duty statements are of 

, 

equal weight as the later documents. 

For the purpose of this exercise, Erskine's case 
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can have no application because counsel agree gifts have 
been perfected and they were perfected either by the 
Gift Duty Statements or the later documents. Df the two 
sets of documents the earlier documents must be 
accepted. 

My answers to the two questions posed are 

1. No . 

2 • No . 

S u va, 

/< -iJl".~,-~", .<'. 
(R.G. KERMODE) 

J U D G E 

r':J.'I November, 1 983. 


