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p • Yo u nJ Q. C. ~ n::l H. P. Pat p! for Fir s t Re s po n den t 
G.P. Shankar for Second Respondent 
V. Parnanandam for Thil'd Respondent 

REASONS FOR DECISION 

When I gave my decision in this matter on the 
18th October, I indicated that I would give reasons at a 
later date. In doing so ! shall confine myself to those 

submissions which I consider to be important. I shall 

not repeat anything expressed earlier unless it is 

necessary to do so arid these observ~tions should be 

regarded as an addendum to my decision. 

Mr. Young suhmltted that the applicants herein 

do not have a ,suffici0nt interest in the matter to which 

the Jllpllcdtion relates as is required by Order 53, Rule 

3(5) of the, Rules of Uli' ~)Upn'llil" Court. H(' relied upon 
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"'.~_~~a_iHc!ii_iSJ..i~EQ.l:2ti_on (IB73) 15 Eq. 167 in support of 
tlis COflt2!ltiol1 1:hat a cominercial interest as a competitor 
did nGt constitlJt8 a 5ufficierlt interest. 

Puds~yis case was decided in a Court of Equity 

and what was at issue was the right of a private individual 

tom 2. i n t a i 1 a Sill t see kin 9 ani n j un C t ion a 9 a ins tap ubi i C I I 
cOl-poratio::whicl, had entered into a contract potentially 

injurious to til': comrnercial interests of tl18 plaintiff. 

I'~a 1 Ins V. C. il t 1 73 he I d folio Iv i n 9 S toe k p or t Dis t ric t, 

Wa te ['\"10 r:~2_ (>lmp a nL-"'~",,--Co rpo r a ti 0 n of 01a n c ile S 1:e r 9 Ju r • 

( ,0~ • s.) 267 t h 0 t the d 11 ega t ion t hat \1 I 9 re a t 1 Q S S VJ i 11 be 

suscaine·j by tile plaintiffs if the said illegal acts of the 

Corporatior: dre allo'tled to continue' is not such an 
allegation of a private injury as this Court will allow 

as Hi'" fcundation of a bi 11." 

The Australian case referred to was also 

concerned with the nature of the special damages and the ~ 

personal Interest of a private person soeking to restrain 

the ultr3 vires 3ets of a public corporation. There is 

no question before this Court as to a cause of action. 

This is not a civil suit in which the applicants are 
seeking relief based upon an infringement of their rights. 

It Is an application for judicial review of a decision of 

a statutory authority. The considerations which were 

before the courts in the cases cited are not in any way 

relevant to proceedings of this nature. 

Both applicants operate bus services between 

SUVJ and Lautoka, in the case of the first applicant, by 

tho KillgS Road and the second applicant by the Queens Road. 

This they have done over a number of years under the 

authority of licences granted to thern by the Transport 

ntrol l3udrrl. TIl': app\ icants {,ave c11lpged tint Hie 
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tho r',:~<;tjltin() li}~;~; of t'(:,:ver:u'7: cOfl:;.ti.l~Llt.es lllC:it int.ere:)t. 

F\Jrthermor'2, in the earlier proceedinDs, Wilich were h2ard 
by Kermcde J, no o~jection WJS taken by any otller party 

on ti,e grounds of lack of interest. TIl(, issue of temporary 

licences to Latchan and Vatukoula has in effect deoY'ived 
these apollcants of the fruits of their success in tile 

, ~ , ,j 

previous proceedings. 

I am satisfied, for these reasons, that the 

applicants had an interest in the decision of the 

Transport Control Board which entitled them to make the 

application. 

Mr. Young, who represented the Transport Control 
Board, argued that his client was not a body corporate and 

could not be sued in a court of law. He submitted that as 

a result the Transport Control Board was not amenable to 

proceedings in the nature of certiorari or injunction. 

He further submitted that the proceedings instituted 

against his client might be regarded as an action against 

the Crown and that in consequence the Crown Proceedings 
Act, Cap.24, section 12(2) applied and the Attorney-General 

was the proper defendant/respondent. 

am unable to accept the proposition that an 

application for judicial review is a civil proceeding 

against the Crown. The old writ of certiorari lay against 

any authority which was reouired to act judicially. (See 
R. v. ~1an(hester Leg;;! Aid_ Committee Ex Parte R.A. Brand 

& Co. Ltd. (1952) 2 Q.llo 413 an,j F(~~: El~ct.:!:'-L.c::..L!;L 

Commissioners_ (1924) 1 K.B. pc p'"r iitkin L.J. at 204 to 

206). There is no requirernent that a body subject to any 

form of certiorari or like rei",,,cly mllst be d persona at 

law capabl2 of suing or being sued. The Transport Control 
Board is a creature of statute vested with eel-tain duties 

anc! obligations. Thero can be no doubt that in the 
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ji(>."flCC::;, it: iiillst Jcl-, judici,Jlly. If it 

fJil~; to elU :-i(i or' IF it C){ccc:d:~ it;; aULtJcl)'ity it J'~ 

subj \-'C t_ La t:!e superv i sory pOI-len of til i s coun. 

It ,iilS the appl icanes' contention tildt tile 

EOdre! cJie! not Jct Judicially, t[ll,t it failed to take into 
account the public interest and the other matters wllieh 
it was obliqed to do before it could issue tile temporary 
licences, that the members of the Board were biased in 
favour of Latcl1an and Vatukoula and that the Board's 
decision to invoke section 74 of the Traffic Act was 
intended to undermine the authority of the Supreme Court 
and defeat the ends of justice. 

Tl12 Board tlad before it the judgllellt of Kermode J. 

delivered on the morning of the 9th September and it is 
recorded ir the minutes of the meeting that it was considered. 
That judQffi2nt was critical of 
i/". G.P. Lola, tile Chairman. 
meeting of the 9th September. 

the Beard and in particular of 
He was not present at the 

In particular Kermode J. held 
that in granting the orjgl~al licences the Board ignored 
the opinions of its own officers, based upon travelling 
load checks, as to the need or publiC demand for the 
services covered by the original licences. The learned 
~;!-.!'CJge said 

" Had the Board perused the check lists and 
the reports before it, it could net have CO~9 to 
any other opinion but that on the loading figures 
disclosed and evidence before them there was 
justification for Mr. Khan's comnent that there 
was very little public demand for a Circular bus 
service. " 

T~le Juclgp went on to say: 

"TIH,rE' I-Iere ljroun,js for sUspE'cting that Latchan 
hall been given preferential treatment by the 
BCldrd b~'t beforG this 31)piication was made it 
\fIGS no rn(i)"C than c1 mere suspicion. Trle collusior~ 
b~t~2pn Mr. L~tcllan anrj t!18 CI-10irrnJr! ~ft0r LtljS 
(:lct~orl C()!!Ir:l('~'ic(-:d indicates their. tile ~\arll('\r 
~~ II :; pie ion') fl r~J) SO::l C' [) a s j s . II 
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Court jlldgLl(~nt th~;y i~iqllt lidV0 bc:(~n r:xl:Jec.t.ed ,~'J LH'ocE~ed 

with clrcumspectioll and not to t0ke Qlly further action 

wi) i. (1\ 1'T1:. gh L clppea r to 9 i Vf~ subs tance to t\lGSe ad verSt:; 

Of)lnl0!1S. It is to be noted ttlat before deciding to 

grant t,ile temporJry licences, th8 Goard did f!,)t s2e~ 

legal advi~e. Tile acting Chairman, Mr. Jamnadas, is a 

harrister dnd sDlicitor of this Court but, as a me~ber 
of til" [loud he vias not in a pos i tiol1 to offel' ot)jecti ve 

legal advice. There is nothing to indicate that he did 

offer any such advice, or that the Board acted on it. 

Se c t ion 74 ( '1) () f til e T r a f fie I~C t e [:'. p Cli e r s the 

EDar:.:i Ct) dct v/i,tll'Jut cor,~plying \'iith tIle provisiGns of 

secticn 65. Nothing is in the sta-tute which relieves 

the Board ~rom its duty to apply sections 64, 66, 67 or 

any other provisions of the Act which are relevant. It 

was submitted that section 66(2)(f) inasmuc!l as it refers 

to public sitting held In accordance with the provisions 

of section 65 could have no application. However, the 

subsection deals with representations from other sources. 

If the legislature had intended to exclude entirely the 
provisions of the Act, other than section 65, it could 

have done so in specific and unambiguous terms. To 

accept the submissions made in this regard is to ask this 

Court to re-wrlte section 74, which I am not prepared to 

de. 

In the first instance the temporary licences 

were granted to Latchan and Vatuk()uia although no 

applications for such licences, prepared in accordance 

with section 64, were beFore the Board. All the B6ard 

had were letters dJted 9th September and delivered on 

the sarne day from Mossrs G.P. Shankar & Co. acting on 
l)e'Hlf of Vi.ltukCJ!lla and Latchan. Ill.)trl the,,! letters have 

refr~rred to the II(1e:;perate neo(\l1 for tlH-: contin!J3tion of 
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the services. In rn y vie ,,1/ t h (~ bOd \ J lfi J S not 

en tit 1 pdt 0 il C tOil t i k S e 1 e t t e r s a !l d tiH, Y S 110 U 1 d 11 d V e 
awaited 2pplicatior":s in the prescrib0j for~l accompanied 

by the prescribed fees. It is noted tllJt section 64 

Board to require any applicant to submit 

such further particulars as may reasonably be necessary 
to discharge its duties in relation to the 

application. The Board does not appear to have considered 

anything more from the applicants thdn the contents of the 

solicitor's letters. 

Section 66(2) ~akes it mai-ldatory fo:~ the aoard 

to have re~ard to certain ~atters before exercising its 

discretion to grant or refuse a road service licence. Of 

these the most important are those contained in subsect!on 
(a), (b), (c) antj (f). Tile BOGrd ,ias fully aware. frDr:1 

the previous proceedings before the Supreme Court, of the 

objection raised by the present applicants who were 

carrying on transport services likely to be affected oy 
t~e grant of temporary licences. There is nothing in the 

minutes to sllggest tha~ the Board gave any thoug~'t 

whatsoever to the effect of their decision upon the 
position of the present applicants who had fought so 

vigorously the grant of the licences declared to be 
invalid. I am obliged to conclude that although the Board 

cJnsiderc~ section 74(1) of the Traffic Act it believed 
that it was not obliged to pay attentioll to the provisions 
Of sections 64 and 65 and their failure to do so undermines 

basis of their decision. 

"rtl0 aoar'd in its minutes s-tates that it considered 
:,L>~; ~"'il Ie int':;('(~st !::'ut trH~re is no indication as to how or 

il10j C~~l~~t dispOS2 of the oblig2tion to 
:.,,~, ,,", <:. i .',,',r'. '.- . ", ~ -,', 1" , "'~ - - .' '-:" t- U [j 1. i C 1 n iJ; r' c: :; t f) Y tlH" use () f i.1. for r~'\ 0 f 
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Til'" !10 J rel ill', 0 ref erred to I u ,d c i1 ec k s by 

transpor't offjc~rs and the opinions of these officers 

r21atin~~ to ttie public demand and immediate ne+20 to 

establisil a new service. What opinion and from what 

officers they had before the~ is not stated. But, it is 

clear from the mirlutes of the meetino taken as a whole 

that on tile 23rd August Mr. Mustaq, Transport Officer, 
Higher Grade, Western, complained that the loading of the 

Vatukoula Express Service was very poor and the Board 

should cancel the trips. I do not propose to go into 

details of the load checks available to the Soard as they 

appear to me to be Inco~clusive. On all the available 

eVidence I am satisfied that when the Board decided to 

grant these temporary licences it had no information 

before it which would support the view that the public 

interest necEssitated the immediate establi~hment of new 

servic23 over the routes concerned. While It is true 

that it is for the Board and not for this Court to 
determine what the public interest is, this Court must be 

satisfied that the Board did in fact consider that interest. 

The resolution granting the te~porary licences 
included a decision to appeal against the judgment of 

Mr. Justice Kermode. I can only express astonishment 

that the Board should decide to lodge an appeal without 
first either taking legal advice or consulting the 

Minister for Transport. The linking of the decision to 

Rppeal with the grant of the temporary licences suggests 

that the Board wanted to give a semblence of legality to 

Its proceedings. The temporary licences served to 

preserve the status quo pending an appeal. How otherwise 
would it be possible to offer any justification for the 

issue of these licences? If it was not the manifest 

intention to appeal the temporary licences could not be 
(i0gJrJe r j a~ anythirlq :nore thGn J bare-faced attempt to 
:;C~t ,jt nducJlit tilt' judqrn0nt of tile Supreme Court. 
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fJ u b 1 i c aut fl (J r i tit: S de pen (I ~-, u~, C r i t r](~ d c i~ i ens d n u i n t e i1 t ion s 

oft h 0 s e Vi ri 0 CO J) t ('0 1 t f'll~ !~\ ~ ~\le II ltd 1 () .; c tin [J iHJ fa i t h i n 

pub 1 i cpo~,; i t ion S Ir; d y ~; u b V (\ Ie" t c: 11 yin s tiL uti i) i--: h 0 \-J eve r' 

sacrosanct it mJj appe~r. In this CJse I am concerned 

with the intofltions of the Board members pres0nt at the 

meeting as appE'.Hs from ti,eir actioliS. Trley must ilave 

known that the effect Of grJnting the temporary licences 

was to render negatory, at least for a period of three 

months, the decision of the Supreme Court quashing the 

licences granted to Latcilan and Vatukoula. 

deened to have Inter)ded thJt result. 
They must be 

j di.Q not grant the prayers of the applicant in 
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They were far too wide to be acceptable. 'I •.... 
This Court could not grant injullctions against the Board 

the form presented. 

"as at present const! tuted". To do so wou ld be to I 
I 

int'2rfere \~ith the right of the Minister to appoint the 

members of the Goard. 

Although no injunctions were sought against 

Latchan and Vatukoula I made orders restraining them from 
operating services under the authority of any temporary 

licences which the Board might be tempted to issue. The 

injunctions impose no burden upon either l6tchan or 

Vatukoula and were issued as a precaution against any 

furtner injudicious decisions which the Board might take 
and which would inevitably lead to further litigation. 

-----' -

Su va, 

F.X. Rooney 
J Ii D G E 
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