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R. v. TRANGPORT CONTROL BOARD First Respondent

SUNBEAM TRANSPORT LIMITED

PACIFIC TRANSPORT LIMITED Applicants
and
K.R. LATCHAN BROTHERS LIMITED second Respondent
VATUKOQULA EXPRESS SERVICE Third Respondent
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S.M. Kova and F. Latesf for tha Applicants
P. Young Q.C. and H.P. Patel for First Respondent
G.P. Shankar for Second Re ndent
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REASONS FOR DECISION

When [ gave my declision in this matter on the
t8th October, I indicated that I would give reasons at a
later date. In doing so I shall confine myself to those
submissions which I consider to be important. I shall %
not repeat anything expressad earlier unless it is 3
necessary to do s¢ and these observations should be |
regarded as an addendum to my decision. - |

Mr. Young submitied that the applicants herein
do not have a .syfficient interest in the matter to which

the application relates as is required by Order 53, Rule

3(5) of tha Rules of the Suprems Court. He relied upon
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Couri oi New Soubh Wales followed Pudsey Gas Co.

Subprane
‘v. Bradfcrd Corvporation (18735 15 Eg. 167 in support of

his contention that a commercial interest as a competiitor
did not constitute a sufficient interest.

Pudsey's case was decided in a Court of Egquity
and what was at issue was tne right of a privete individual
to maintain & suit seeling an injunction against a public
corporation which had entered into a contract potentially
injurious to the commercial interests of the plaintiff.
Malinsg V.C. at 173 held following Stockport District
Waterworks Company v. The Corporation of Manchestar 9 Jur.
{(M.S5.) 267 that the allegation that " ‘'greal loss will be
he plaintiffs 1f the said illegal acts of the
Corporation are allowed to continue’is not such an

(u‘
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sustained Dy

allegaticn of a private injury as this Court will aliow
as tne foundation of a bill.”

The Ausiralian case referred to was also
concerned with the nature of fthe special damages and the
perscnal intaerest ¢f a private person seeking to restrain
the ultri vires zcts of a2 publiic corporation. Thare is
ng guestion before this Court as Lo a cause of action.
This is not a civil suit in which the applicanis are
sking relief pased upon an infringement of their rights.
It is an application for judicial review of s decision of
g statutory authority. The considerations which were
ore the courts in the cases cited are not in any way
relevant to proceedings of this nature.

Both apnlicants operate bus services between
Suva and Lautoka, in the case of the first applicant, by

the ¥ings Road and the second applicant by the {Queens Road.

nis they have done over a number of years under the
autnerity of iicences granted to them by the Transport

Control 8oard. The applicants have alleged that ihe
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services granted to Lobchan and Vatukoula have decroasad
tre numheo of passangers travelling on theiy busoas and
the reszulting loss of revenue constitutes thelir interest,
Furthermore, in the earlier proceedings, which were heard
by Kermcde J, no obisction was taken by any other party

on the grounds of lack of interest. The issuye of temporary
licences 1o Latchan and Vatuykoula has in effect danrived
these apglicagts of the fruits of their success in the

previous proceedings.

I am satisfied, for these reasons, that the
applicants had an interest in the decision of the
iransport Controcl Board which entitled them to make the
application.

Mr . Young, who represented tne Transport Control
Board, argued that his client was not a body corporate and
could not be sued in a court of law. He submitted that as
a result the Transport Control Board was not amsnable to
proceedings in the nature af certiorari or injunction.
He further submitted that the proceedings instituted
against his cilent might be regarded as an action against
the Crown and that in consequence the Crown Proceedings
Act, Cap.z4, ssciion 12(2) apolied and the Attorney-General
was the proper defendant/respondant.

I am unable to accept the proposiiion that an
application for judicial review is a civil proceeding
ggainst the Crown. The old writ of certiorari lay against
any authority which was reguired to act judicially. {See
R. v. Manchester Legal Aid Committee Ex Parte R.A. Brand
& Co. Ltd. (1952) Z
Commissicners (1924) 1 K.3. 17% per Atkin L.J. at 204 to
208). There is no requirement that a body subject to any

0.8, 473 and Rex v. Electricity

form of certiorari or like remoedy must be a persona at

law capahle of suing or being sued. The Transport Control
Bpard is a creature of statute vested with certain dutles
and obligations. There can be no doubt that in the
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excrCise ol Lbe main tanction. .o, the granting and
sking of liconces, b must dﬁt.ﬁnnciailym I 1t
falis to do so0 or 1f 18 exceeds s authority 1L s

subject Lo the supervisory powers of this Court.

It was the applicants' contention thet the
Boeard did net act judicially, that it failed tec take into
account the public interest and the other matiers which

1t was obliged to do before it could issue the temporary
licences, that the members of the Board were biased in
favour of lLatchan and Vatukoula and that the Board's
decision to invoks section 74 of the Traffic Act was
intended to undermine the authority of the Supreme LZourt

1

and deteat the ends of justice.

The Beard had before It the judgment of Kermode J.

delivered on the morning of the Sth Septembar and it is
recorded irn the minutes of the meeting that it was considered.
That judgmant was critical of the Board and in particular of

Mr. G.P. Lala, the Chalirman. He was not present at the
f the 9th September. In particular Kermode J. held
that in granting the original licences the Zoard ignored

meeting of

the copinions of 1ts own officers, based upon travelling
icad checks, as to the need or public demand for the
services covered by the original licences. The learnad
Jutdge saild

" Had the Board perused the check lists and
The ?mportd hefore it, it could rot have come to
any other opinion but that on the leading figures
disclosed and evidence before them there was
justificatiaon for Mr. Khan's comment that There

&

wWwas vary little public damand for a circular bus
4 i

The Judge went on to say:

“There were grounds for suspacllng that Latchan
had been given preferential treatment by the

\j -
Board but )efor@ this application was made it
Was 1o more T%dn a mere suspicion. The coilusion
porwean Mr. Latchan and the Chairman afteor this
actbicn comn w;< 1 indicates that the carlier

H

suspicioans ha

some basis.




b vioors oot bh Voadd wove poto abibiged fo
Jurea with Uhasoe oninrony, Gul, Dhoey could nob pgnore
Chioin . in whe Liranhlt of what was conbained in the LSuoroms

court Judgmant they mighl have been cxpected w0 proveod
with circumspection and not to take any furthar action
wilch moght appear t give substance to thesse adverse

opinigns. it is to be noted that before deciding To
grant tne temporary licences, the Board did not sael

L
egal advice. The acting Chairman, Mr. Jamnadas, is a
arrister and solicitor of this Couri but, as a mamper
f the Poard he was not in a position to offer objective
2gati advice. There is nothing te indicate that he did
offer any such advice, or that the Board 2cited on it.

Section 7401} of the Traffic Act emprowers the
poard oo oact without complying with the provis

secticn 6%, Nothing is in the statute which ral

the Board {from its duty to apply sections 64, €6, &7 or
T vant. 1t

was submitied that section 6o{Z){f} inasmuch as it refers

any other provisions of the Act which are rele

to public sitiing held in accordance

ance with the provisions
of sectiOﬂ 65 could have no application. tHowever, the

subsection deals with reprasentations irom other sources.
If the gislature had intended to exclude erntirely the
previsions of the Act, otner than section 65, it could
have done so in specific and unambiguous terms. To
accept the submissicns made in this regard is to ask this
Ccurt to re-write section 74, which I am not prepared to
do .

In the first instance the temporary licences
were granted to tatchan and Vatuxoula although rno
applications for such licences, preparved in accordance
with secfion 64, were before the Beard. All the Board
had were letters dated 9th September and delivered on
the same day from Messrs G.P. Shankar & Co. acting on
behalf of Vatukoula and Latchan. Both these letters have

P

referred to the "“desperate need" for the continuation of
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cancellod service: in the nberosis of thae Miravelling

j
quiic“. These letiors did nov offar tho Doard any
qteriai which might support the view oxpressed ¢ Lo the
ced for the services. In my view the Board was nol
rhese letters and they should have
waited opplications in the prescribed form sccompan nied
y the prescribed fees. It is noted that secticn &4
empowers the foard to reguire any applicant to submit
cpreh further particulars as may reasonably he necessary
to enable it to discharge its duties in relation to the
application. The Board doas not appear to have sidered

nything more from the applicants fhan the contents of the

ol icitor's letters.
56{2) makes
certaln matters be

it mandatory for the Board

L
regard 1o fore exercising

discretion to grant or refuse a road service ticence. 0Of

e
important are those contained In subsection
Tha Board f

efore the Supreme

rom
of the

C Was

{a), (o),

{ and {f}.
‘the previous proceedings b

pilly aware,
Court,
ﬂcbjecticm raised by the pressni applicanits who were
fcarrying on transport services 1i
‘the gra

minutes to

kely to be affected by
t

nt of temporary licences. There is nothing in

=

suggest that the Board gave any tho ugnt
matsoaver to the effect of their
position of the present applicants

the

cision
who had foughi so

upon

viqorously the grant of the licences declared to be

although the Boarc
Act it
o the

“invalid. 1 am obliged to conclude that
the

Lo pay attention

considered secticon 74{1} of Traffic helievead

not chligea provisions
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£4 and 66 and
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thair failure to do so undermines
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decision.

Tha doara in its nutes states that 1t

considered

v interest hut there is no indication as to how or
Lhowbalo#xiant or in what particular that interest was
ttntiteret. Thay cennot dispose of the obligation o
wHhniier e punlic iavercst by the use of a form of
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The Boara also referved to luad checks by

transport officars and the opinions of these officers
ralating to the public demand and immediate nesd to
astablish a new service., What opinion and from what !
oftficers they had before them is not stated. But, it is
clear Trom the minutes of the meeting taken as a whole
that on the 23rd August Mr. Mustagq, Transpnort Officer, !
&, Western, complained that the loading of the
xpress Sarvice was very poor and the Board

I the trips. 1 do not propese to go into i
the lcad checks available to the Eoard as they R
72 to be incenclusive. On all the available i
amn satisfied that when th

e Board decided te
grant these temporary licences it had no information
beforse 1t which would support the view that the public
interest necassitated the immediate establishment of new
services over the routes concerned. While it is true _
that it is for the Board and not for this Court to L

e what the public intarest is, this Couri must be
satisfied that the Beard did in fact consider that interest. . 7

The resoluticon granting the temporary licences !
included a decision to appeal against the judgment of |
ir. Justice Kermode. I can only express astonishment
that the Board should decide to lodge an appeal without
first either taking legal advice or consulting the
Minister for Transport. The linking of the decision to :
appeal with the grant of the temporary licences suggests . i
that the Board wanted to give a samblence cof legality to
its proceedings. The temporary licences served t0 s i
preserve the status quo pending an appeal. How otherwise
would it be possible to offer any justification for the %

issue of these licences? If it was noi the manifest

intention to appeal the temporary licences could not be
recarded as anyithing more than a bare-faced attempt to

‘
sel 3t nauvaht the Jjudoment of the Supreme Court. !
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Moo Young hias dosoribed Uhe ailaooation that oa
aovernment o aulhorily has conscinoiy defied Lhe Supreme
Court as MYan horrendous submission™.  The bebaviour of
public authorities depaends uooen the acticns and intentions
of those who control them. Men who act in bad faith in
publiic positions may subvert any institubion however i
sacrosanct it may appear. In this case [ am concerned
with the intentions of the Board members presant at the
meaeting as appears fTrom thelr acticns. They must have é
known that the effect of granting the temporary licences -
was to render negatory, at least for a period of three 5

months, the decision of the Supreme Court guashing the
licences granted to Latchan and Vatukoula. They must be
deemed to have Intended that result.

I ¢id not grant the prayers of the applicant in
the form presented. They were far too wide to be acceptable.
This Court could not grant injunctions against the Board
Yas at present constituted®. To do sg would be 10

interfere with the right of the Minlster to appoint the
members of the Board.

\
Atthaough no injunciions were sought against é
Latchan and Vatukoula 1 made orders restraining them from J
operating services under the authority of any temporary
licences which the Board might be tempnted to issue. The
injunctions impose no burden upon either Latchan or
Vatukoula and were issusd as a precaution against any
further injudicious decisions which the Bocard might take ‘
and which would inevitably lead to Turther litigation.
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