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Appellant 

Respondent 

On 19th ,March 1982 appellant was convicted by 

the Magistrate ' s Court at Suva of the offence of unlicensed 

fishing contrary to sect i on 16(1 ) of the Marine Spaces Act 

(Cap.15BA). The particulars were that between the 3rd and 

lOth days of December 1 981 (both dates inclusive) appellant 

who at th'e time was the master of a foreign fishing vessel , 

the " PERNG SHING " used the said vessel for the purpose of 
fi shi ng within the e xclusiv e economic zone of Fiji when the 

said vessel was not licensed for such purpose. 

The appellant was sentenced to a fine of $1 , 000 

whilst a forfeiture order was made in respect of the vessel . 

A number of grounds of appeal were filed but only 

some of whldl were tlrgued and relied on at the hearing and 
have been convenien t ly dealt with in the written submissions 

prepared on behalf of appellant . Counsel for respondent also 

prepared written submissions in response to appellant ' s case . 

For s uch wri tten submissions this Court i,s grat~ful .. Before 

I deal with the various points raised on the appeal I think 

it would be convenient at the outset to enumerate the various 

items of evidence which the trial Magistrate accepted as 

credible and upon which appel l ant was convicted. 

, 
" 



000039 2 . 

The i terns of evidence we·re as follows :-

2"1 -:.I 

(i) On 10. 12 . 81 at about 10 . 20 p . m. the HMFS 
" Kiro " W(lS s<Jiling on a course from Cikobia 

r oughly North Westwards when it saw a vessel ' s 

li gh t s about 4- 5 miles away _ The li gh ts 

included red over white whi ch i s an inter

n a,tional ,s ign for a vessel engaged in fis hing . 

(ii) 

(lii) 

(iv ) 

The "Kira " darkened its own lights and 
approached the other vessel to within 3 Miles 
when the order was given to the men to s tand 
by al l station . 

I\ s , the "Kiro " closed in on the other vess el 
whi ch Wd~ in fact the ttperng Shing " ( " P . S ." 

f or s hort) ,at 00 . 22 a.m . on 11 . 12 . 81 . the 

" Kiro n put on her lights and no sooner it did 

tha t tJ:le li P. S .. " turned o f f its ligh ts .. The 

"P . S." did no t appear to be moving in any 

particular direction. 

The men o n the " Kiro " noticed activi ty on board 

the " P . 5 ." as t hey approache d it . 

(v) The "Kiro " approached the "P . S .II to about l~ 

(vi) 

(vii) 

, 
miles when a s i gnal was given that they intended 

to board the " P. S .", and when the "Kiro " was a 

few hundred yards away an armed boarding party 
was s en t on to the "Perng Shing". 

At tha t time the " KirOIl no ted the posi tion of 

the " P . 5." as being 14°52 ' 5 and 179
0

30 'E. 

The bOQrdi n g party was led by Lieu~~nant Teleni 

(P .W. 7) who went to the wheelhouse where he saw 
the appellant and the radio operator and where he 

took possession of v arious items including a 

Calculdtion Book (Ex . 'J) and the Navigational 
Di dry (Ex . 8 ) • 

• 
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(viii) On inspection of the " P . S ." P . ~,1 . 7 saw blood 

on the hutch cover tind wha"t he rccoani-::ed to 

be· fish guts on the deck whi ch were still 

covered with blood and appeared recently cut . 

He also saw ,sharks ' fins hanging behind the 

wheelhouse which still had blood dropping from 

them. 

(ix) P . Id . 7 also saw .Fishing lines which were still 

wet coiled properly in the compartment. Brooms 

were lyina about the deck . With the help Or his 

torch P . W.7 looked inside the mi ddle fridge and 

saw the fish on top had fresh blood on them. 

In arriving at his decision the trial Magistrate 

took into ac:r()unt appellant ' s short UnSworn statement from the 
dock in which he stated that he had finished fishing o n 

10 . 12 . 81 at 3 . 00 a . m. at a position of 120 25'S and 1790 18 ' E 
about 18 miles outside t he eXClusive economic zone i.e. in 
the Putuna waters . 

The two main issues in the- case to which the trial 
Magistrate had properly directed his attention in evaluating 
the evidence were: 

1 . The navigation and PQsitions of the vessels ; 
and 

2 . The question of whether or not the boat was 
or had recently been engaged in fishing. 

The first ground of appeal relied upon at the 
hearing of the appeal averred that the trial Magistrate erred 

in law when he held as follows : 

"Section 24 of the Marine Spaces Act states 
tha t <-.flY offence against the Act corruni tted 
within the eXClusive economic zone shall be 
deemed to have been corrunitted in Fiji. The 
Act quite clearly se ts up an exclusive economic 
zone and by section 16 creates offences against 
the Act. This court must be bound by that law. II 

., 
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'Counsel for appellant submitted that the trial Magistrate should 

have ascertained and applied "the rules of international law as 

required under section 9(3) of the Marine Spaces Act 
(hereinafter called li the Act II). Counsel submi tted that in 

failing to do so a substantial miscarriage of justice has 

occurred . Counsel pointed out that section 9(3) of the Act 

and other similar section~ in the Act made it clear that the 

exercise by Fiji of its sovereignty and sovereign rights was 

su~ject to compliance with the rules of international law. 

Counsel for appellant also submitted that at the tj~e 

of the alleged commission of the offence no treaty had then 

been passed by' the various nations concerned at the Third Law 

of the Sea Conference . Counsel argued that the Act came into 

force on 1st December 1981 and the offence was committed 

he tween 3:rd ?lnn lOth Decemher 1981 when accordinG to inter·· 

national law the area of the exclusive economic zone was still 

part of the high seas upon which fishing·was unrestricted and 

could not ,be regarded as unlawful. Counsel referred to 

authorities which according to him supported the principle that 

under international law no State may make a unilateral 

declaration of an exclusive economic zone . 

Looking at "the matter broadly I think there is a 

basic flaw in the argument against jurisdiction of the trial 

Court over this case . This was brought out clearly in the 

submissions in reply made by counsel for respon:~.ent. I woulc1 

agree that counsel for appellant was not entitled to construe 

the expression "rules of international law " as used in the 

. Act t o refer t o the regime of the law of the sea relating to 

the ex;clusive eco nomic zone "w!-1 ich was then being considered 

by the Third Law· of the Sea Conference which had still to 

reach a general agreement on various matters among the nations 

participating. I think what has happened is that Fiji ln 

anticipation of such a major agreement passed the Act thereby 

decl aring for its waters an ex~lusive economic zone of 200 

mi les . It was Lin act of sovereignty on the part of Fiji and is 
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consistent with a well- establishe d constitutional principle 

which is restated in the followi ng quotation from the written 

submissions of counsel for respondent: 

li The basic consti tutional principle of English law 
is the supremacy or sovereignty of Parliament : as 
Parliament can make law or unmake ~~y law whatso
ever , it follows it may disregard or alter , for 
the purpose of internal application as part of 
English municipal law , any rule of the common law 
or of international law ." 

The position In Fiji would be somewhat modified by 

the fact that the Constitution is the supreme law but in this 

case nothing. turns on this gloss . 

At the time of the offence there was still no ~aw 

of the Sea Treaty to be' considered in relation to the question 
0.S 10 whether i.t h.:ls become part of the municipal law of Fiji . 
A3 ulreJdy pointed out Fiji had merely pre- empted the general 

consensus '0£ vi,ews among the m3.jori ty of nations of the treaty 

on the law of the sea by enacti ng the law on the 200 miles 
exclusive economic zone . It may well be that the Parliament 

of Fiji had in mind with regard to its use of the expression 

"rules of international law " the matters to be agreed upon 
in the Law of the Sea Treaty . Therefore In my view in passing 
this particular legislation Fiji was not acting against the 
interest of international law or of comity of nations since 

~he majority of nations appear to our Parliament to be 

Favourably disposed to the r egime of the Law of the Sea relating 
to the 200 miles eXClusive economic zone . 

I t seems to me that in this case the trial Magistrate 
did no more than what his judiCial oath and duties enjoined 

him to do, namely to implement and enforce the laws of Fiji . 

This ground of appeal therefore fails. 

The next ground of appeal which was relied on alleged 

that the evidence purporting to establish that the appellant ' s 

vessel had been engaged in fishi ng was so weak and unreasonable 
that the trial Magistrate was not justified in his finding 
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r:oun"',~l Por appellant submitted that if the trial, 

Marristrate had dir~~ted himself properly on the evidence of 
v"r'i ow', pr()~"rllti nn wi. t"ncc,.ses which waG far from satisfactory 

he could not rcar;onably h.Jve found such evidence sufficient 
to ~upport appellant ' s conviction. In other words it was 

contended that the trial Magistrate did not evaluate the 

evidence correctly in the case . 

As counsel f or the respondent pOinted out I think 

it must be noted that the trial Magistrate was sitting as a 

tribunal oE both fact and law and therefore did not have to 

direct a jury or asse$sars . Thus reviewing the decision of 

the trial Magistrate on its fi ndings of fact this Court in its 
appellate juri~diction is only concerned with the question 

whether the evidence he found and accepted could reasonably 
suprort ~lis decision . An appeal such as this is not a re
hearing of the case . Having regard to this aspect of the 

-matter in relation to the evidence which was adduced bef'ore 

the tI1ial Magistrate this Court is unable to say that there 
was no evidence to support the decision of the trial Magistrate 
that at the material time the appellant ' s 'vessel had been 

engaged"~n fishing within the eXClusive economic zone of' Fiji . 
It is true that the trial Magisttate had drawn inferences which 

he thought proper from the evi~ence but again this Court 

cam:ot say that those inferences were unreasonable or untenable . 

Counsel for appellan t had also r aised the question of 

"the lack of evidence of actual fis hing on the part of the 

"P. S . " from U,e time when it was sigh ted and un til it was 

boarded by the men from the "Kiro ". 

I think it is clear f rom the provisions of section 

.16(1) of the Act under w}Jich the charge against appellant was 

laid that essentially what must be shown is that at the 

material time the vessel was heing "used for the purpose of 

fi~hing " and as was noted above such a finding was inferred 

by the trial Magistrate as he was entitled to do from the . 

, 
.' 
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whole circumstances of the case . 000044 

Accordingly I can f i nd no merit in this ground of 

appeal . 

The next ground of appeal complained that t he trial 

Magistrate erred in law in rejecting the'evidence of the ' 

appellant when he speculated on matters which were not in 

evidence and upon a theory not presented by the prqsecution 
so that the defence had no opportunity of meeting the same . 

The question" is whether the trial Magistrate was 

on the evidence before him justified in Finding that the "P . S." 
was at the material time used for the purpose of fishing inside 

the 200 miles exclusive economic zone . Counsel for appellant 
submitted that there was no evidence to justify the finding 

th<lt the "P . S." was ".fishing illegally in Fiji waters . According 

to counsel the conclusion arrived at in this regard by the 
trial Magistrate was based on speculative matters which had 

not been canvassed in evidence . 

As counsel for respondent stated. the analysis on 
navigational positions of the IfP . S." arose out of the denial 

by appellant· in his unsworn statement that he had at the 

material time conducted his fishing activity in Fiji waters 

and gave a position which would have put his vessel outside 

Fiji ' s exclusive economic zone . As counsel for respondent 

also submitted that appellant ' s statement being unsworn was 
not tested in cross- examination. According to counsel in 

those circumstances it was open to the trial Magistrate to 

draw such inferences as he thought proper from the position 
of the vessel when it was first sighted and the vessel ' s 

probable course of navigation when it reached such a position . 

The analysis in the judgment to which strong 

exception was taken was formulated in these words : 

"However 0 LO reacB the pasi tion where he was seen 
from 12 25 ' S 17~ 18 ' E requires a cours8 almost due 
So~th (in fact 5° East of South or 175 True) and 
l"un l t.nLl~u i. L would Yli.lve rC,J.chcu. Vanuulcvu more 
than 20 miles west of Udu Point . 

r 

, 
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'The course .for the most southerly pointoof land 
in the TOnga Group would need tOobe ~50 T and 
for the most Northerly point 133 T. 

I .cannot accep t that an experienced Captain wishing 
to travel to new fishing ~ounds would have pursued 
the course at the least 25 off the shortest route 
and also chosen one that inevitably would lead it 
through the reefs and isiands of Fiji rather than 
the clear water of the direct course . " 

It seems to me that it is not quite correct to say 

that the ana~ysis was speculative and theoretical in the sense 

that there was no evidential basis for it. From the record it 

is quite clear that the trial Magistrate based himself on 

materials that given the type and nature of the case could not 

be regarded as wholly unreliable. This is clear when he 

'conc l uucd his an.l1ysis l.n these words: 

II I am satisfied beyond any doubt a t all that 
the positions shown in Exhibit 7 accurately states the 
'posi t i on of the IIperng Shing n over the days of December 
1981 and I ~ equally satisfi@d that the longitudes 
s t ated as 79 are , in fact 179 ." 

In t he circumstances I am satisfied tha t there were 

bef ore the Court materials on which it was open to the trial 

Magistrate to find 'that the " P . S .. " was at the material time 
within the 200 miles exclusive economic zone a nd was engaged 

f or the purpose of f ishing . 

This ground of appeal also failS. 

The next ground of appeal relied on avers as 

fOllowS: 

"That the trial Magistrate erred in law in 
relying upon the evidence of P . W. 7 and two other 
members of the boardi ng party who were not experts 
as to whether the guts were fish or otherwise after 
having correctly po inted out to counsel (during trial) 
that the witnesses were merely pointing out their 
opinion and that since the I?rosecution is callin:J a 
fis heries offi cer the quest1.ons be best put to hlm 
t:hus causing the defence to stop c'coss - examinat_ion 
on the po i.nt. " 

, 
i 
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It appears tha t the main question posed by thi s 

ground of appeal is whether the guts W i ;~h were found by 

P . H. 7 and others on the deck of the "P . S ." were proper l y 

id~ntified as Eis~ gut? and whether it was open to the trial 

Magistrate t o accept such evidence as conclusive on the 
issue without assis tance of expert evidence . It was 
submitted that the trial Court was not entitled to accept and 

act upon the evidence of P .W. 7 who merely rel ied on his bOXhood 
fishing experience ~o ide ntify the guts found on the vessel 

as those from fish . 

The issue was squarely faced by the trial 
Magistrate when introducing the subject he said : 

" The evidence that fish guts were found'on board has 
been hotly contested . It appears the presence of 
fresh bl,ood dnd guts i s not di sputed . The captain 
states they were seagulls guts . " 

He then went on to consider the evidence from which he r eached , 

the conclusion based on P. W. 7's evidence that they were in fact 
Fish guts . 

In my opinion the question of identifying fish guts 
1S real ly not o ne that could only be resolved by expert evidence . 
surely anyone familiar with fish guts from hi s own experience 
should as a matter o f common sense be able to testify to his 
experience with fish guts . F. W. 7 did no more than using hi~ 
boyr.ood fishing experience to identify the ' guts found on the 

deck of, "P . S. " as those from a fish . It is true that the trial 

Court had r ather hoped that expert scientific evidence would be 

obtained but it turned out tha,t such attemp t to do so by the 
prosecution was not successful and did not fu l fil the trial 

Magi strate ' s earlier expectations . 

Complaint was also made with reference to this ground 

of .)pped l thut bcc.)use no eXl~rt evidence was tendered as 

anticipated he ~erefore was prevented from cros s - examining 

P. 'vI . '7 d t lenu th o n hi s iden t ifica tion of the gu ts o n the deck . 

I'lhile I accept much inconvenience was caused to the deFence 
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in this regard I do not accept that it was such as to preclude 

counsel Eor appellant from seeking leave to cros s-examine 

P.H.7 f urther if he had wished . 

Accordinaly this ground of appeal fails. 

The next ground of appeal relied on states : 

" Tha t the trial Magi strate erred in law in 
allowing the prosecution to recall P . W. 3 (Ravi ndra 
Nath) a nd having allowed a - recall further erred by 
not asking'the deFence if it wanted to cross - examne 
the wi tness . 11 

Counsel for appellant submitted that as the mat ter 

' upon which P .W.3 was r ecalled , namely on the correct spelling 

of the name of the vessel sei zed by the ship "Kiro It did no t 

a ri se ex improviso it was not open to the trial Magistrate to 

all,ow P .W. 3 to be recalled. Accordingly the trial Magistrate 

wrongly and improperly used his discretion in the matter. 

As counsel. Eor respondent pOin.ted out and it seems 

to me quite clear on the record of proceedings that it wa~ 

made clear that P.W~3 was merely released for the time being 

but would be recalled at a later stage in order to give evidence 

o n the question of t he correct spe lling of the n ame of the 

li P . S . ,/ as until then the ma t ter was never in l ssue. It seems 

to me that t h e course adop ted was reasonah l e and caused no 

pre judice t o the defence. Counsel for appellant also 

complained that" the defence was not asked to cross- exanine 

P . W. 3 when he was recalled. The question whether P.W.3 should 

be cross- examined is essentially one for counsel for appellant 

and not for the court which held no brief for either side. 

It was for counsel for appellant to express his wish in that 

regard and as he did not choose to do so at the time he could 

not now complain. The control and carriage of his case lies 

entirely in his hands . 

I can see no merit In thi s ground of appeal . 

All grounds of appeal against conviction having failed 

, ., 
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the appeal against conviction ~s dismissed. 

-On the appeal against sentence it is said that the 

trial Magistrate erred in law when after convicting appellant 
he Forfeited the vessel , fishing gear and the bait because he 

had no powers to make such an' order . 

Counsel for appellant submitted that the forfeiture 

order was part of .sentence . According to counsel under the' 

Act a Magistrate was limited in his powers to fine an offender 
up to $1,000 and since under the Criminal procedure code the 

of!:'ence in question was punishable " by fine alone " , it followed 

that he could not lawfully make an order of forfeiture In 

addition to the fine which was imposed on appellant . 

Alternatively counsel contended that if a Magistrate could 
lawfully make a forfeiture order such an order must be limited 
to a monetary sum of $1,000 and no more . According to counsel 
the forfeiture of a vessel worth $90,000 was quite in excess 
of the jurisdiction of the trial Magistrate in this case. 

Counsel for respondent submitted that it is clear 
from the words of the relevant provisions in the Act that so' 
far as the Court 1 s powers to forfeit a ves sel engaged in 
ille~al fishing are concerned, such powers are not in any way 
~imited by financial considerations . 

I think counsel for respondent is correct that the 
Act does not place any 
powers of forfeiture . 

parcel of the scope of 

financial limits on the trial Court 1 s 
It is, so it seems to me, all part and 

punishment available to a trial court 
where there has been a contravention of section 16 of the 

Act . 

Section 18 reads : 

"On conviction by the owner , master or 
licensee of an offence under section 16 , the Court 
may also order the forfeiture to the Crown of the 
f i.shinU VC'..>'icl uf1d any fish, fishing gear apparatus , 
cargo ..1nd stores found therein or thereon. 1I 



000049 

that a 

12 . 

The legislature obviously intended by this 

deterrent approach be taken in respect of any 
section 

inFringement against section 16 so that the order of for

feiture made by the trial Magistrate , stiff by any standards , 

was clearly consonant with the intention of Parliament . The 

rationale of the approach adopted by the Court to this type of 

'legislation in the present ~ase is well explained by Mason J. 
in R . v. Cheatley 127 C. L. R. 291 to which reference"Jlas made 

by both counsel . In that case it was recognised that the 

legislature plainly viewed a contravention of its provisions 
as a very serious matter . In that case the Court acknQ1.wledged 

the difficulty of enforcing compliance with customs legislati on 
over the length of the Australian coastline and the Court felt 

that a stern deterrent was called for if observance of the 

legi~l~tion wa~ to ~e secured . Such a position appl ies in my 
vi.ew cquc.llly !, Ll'unU1y tu the 200 mile~ cxc1u::;ivc economic zone 
which uy its na ture and having regard to the resources of this 
country is not susceptible to easy policing. 

A further aspect of counsel for appellant ' s argumen ~ 

on the question of forfei tur e is that it was inapprop-""'ia te 

that such an order should be made because the owner of the 
vessel was not a party to the proceedings and had not in fact 
been convicted under section 16 . It was claimed that the order 
of forfeiture made by. the trial Magistrate in respect of the 
" P. s . " was done in serious breach of the rules of natural 
justice and consequently the order could not be held to be 

lawful and valid . 

Counsel for respondent submitted that the powers 
given to the Court under section 18 are unequivocal in their 

terms -and covered the situation of an absent owner of the vessel 

concerned . It seems to me from the wording of section 18 a 

power of forfeiture arises as soon as a conviction under secti on 

16 has been obtained in respect of either the owner or ~tister 

or licensee . In this case the master (appellant) was acting 

as an agent of the master and in strict legal theory the 

master would in the circumstances disclosed be vicariously 

li.J.hle for the offence in question . I am satisfied that the 
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,lr1umcnt- ba;;c(l On the concept of natural justice is 
Hll~conc(.!.ivc<l ..Jnc:! untcn,J.ulc . 

The ..;J. ~'pe.:.l.·l against sentence is also dismissed . 

Chie.f Justice 

Suva, 

18th Augus t 1983 . 
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