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IN THE SUPREME COURT OF FIJI (WESTERN DIVISION)
AT TAUTOKA
Appellate Jurisdiction

Criminel Appeal No, 59 of 1987

Between s
SURENDRA PRASAD S/0 Ram Prasag Appellant
871 -
REGIUNA Respondent
ir. Krishna Counsel for the Apvellant
Mr. D, Williams Counsel for the Respondent

JUDGMENT

This is.an appeal by Suresh Prasad against itwo convictions for
motoring offences follewing the death of Vijay Kumar who hald allegedly
~fallen from the defendant's truck,

Suresh Prasad the defendant was charged for:

(i) carrying one pasSsenge® im excess of his licence contrary to
Regulation 55(1) of the 197L Traffic Regulations;

(i1) permitting a person to ride igan insecure position on a heavy
goods motor vehicle contrary to Regulation 56(a).

The offences allegedly occurred on 18th YMay, 1980 on Vgstualevu Road
and the grounds of appeal are that:

(1) the defendant was not identified in Court.

(i1) there was no evidence that Votualevu Road is a public road:
and

(ii4)there was no evidence that the deceased was in an insecure position.

The evidemce was brief.

PoWi.1, Corpl. Gabriel, stated that on 20th May, 1980 he told the
defendant to bring his lorry BE192 to the police station where he
.observed that it was a new vehicle without side=-supporis or tailgate.

There was a raised section 3" high round the lorry's edges.,
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PW.2, Corpl. Ramend, szid that hs tovk 3 caul!

oned statement from
ft;the defendant”. The stetement is signed in the name of Suresh Prasad
 §na'explains that the deceased and Suresh Trasad had been working on the
;  £otOr lorry on 18th May, 1980, In the evening Surcsh Prasad was taking
-  Qne Sukhu and his wife to a doctor wnen he saw the doceased begide
Votualevu School and pisked him up. The deceased sat on the tray at the
._rear of the lorry. Suresh Prasad's statement explained that he stopped
:ﬁor the deceased to alight sad anticipating that the deceased had alighted,
.' he drove on again but became dirturted because the deceased had not spoken.
: Thereupon Suregh Kumar turned back at the Technical School but did not see
Hdeceased in the road. He had begun “» suspect that the deceased may have

ning home after taking the woman

fdllen off. When Suresh Presad was ret

g nfurcd in the road. He put the

Ty

“to the doctor he savw the deceased lv:

deceased in his truck and took hin to vospitel.

Mr, Krisghna for the appellant Suresh Presad szays that at no time did
either of the pelice witnesses poirt to the appellant and identify him

"positively.

There is no dovit that the person charged by the police was the

Suresh Prasad who sigped the cautiom tement.  Uhe person appearing in

rzsponded. To the name Suresh

court in answer to the summonse must 7
Presad when called in Court. One Hrores Humar" would not respond in
Court to the charge wgainst Suresh Prasad. OZcourse there are probably
several persons called Suresh Prassd. Howsver, only one Suresh Prasad

iewe in the megistrate's court.

would occupy the defencant’s special
PM.1 and PuW.2 both spoke of "the defendani" when they were referring
to the person they had intérviewedo P.w.1 said he saw the lorry at the
shop of "the defendant, Suresh Prasad", thereby identifying the person
in court not only by nams Mol Tw hia - “f‘ﬁﬂ o= Doyt He also said

"I spoke to the Aefandantis,
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4t the time PJW.,1 gave evidence there could only have been one

"defendant, Suresh Frasad" in the Court.

Likewise P.W.2 said he tgok a cautioned statement from "the
defendant." Thers was only one defendant in the Court.

Fersons in Court are usually referred to by the positions they

.'occupy for the time being. When one refers to the magistraté one does

not have to point to the person on the bench and say "that person®,.
Reference to the prosecutor can only be to the person fulfilling that
roies reference to defence counsel does not need elaborating by point-
ing him outs he is there in that role, The person occupying the role

of defendant is properly identified as "the defendant."”

When the magistrate addressed the persbn charged at the close of

the prosecution as to his defence if any he recorded "the defendant®
elects to give unsworn evidence., To whom did the magistrate speak?
- Obvicusly to the person occupying the role of and identified in court as

the defendant.

Apart from that the defendant said in his unsworn statement

"Jhatever I said to the police is correct". If there could have been
any doubt as to identity those words would undoubtly have removed it.
The two police officers in court said they spoke with the defendant who
was present in Courty the reply in court of the defendant is that he

spoke 4o the police.

The case of Middleton v Rowlett, 1954 2 A,E.R. 277, to which I
was referred has no application to this case., In Middleton's case
there was a failure to identify the person whb.had been driving & car
dangercusly. Thus the question "Who was driving the car?™ was never
put to prosecution wiinesses in Middleton's case. if the question had
been put, and if° the prosecution witnesses had said "the defendant "
was driving, there could be little doubt that the person driving would

heve been identified thereby,
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In the instant case "the defendant" was identified as the driver
by.P.W.1 who said "the defendant" admitted he was the driver,
That evidence was not challenged in any way and the learned magistrate
accepted it as he was entitlsd to doe Similarly in his cautioned
statement to P;W.2 "the defendant " identified himself as the driver.
Ground one fails. | |
At the appeal, defence counsel accepied that Votualevu Road was
:é'public road but shifted his ground to complain that there was no
_évidence that fhe truck was on ?otualevu Road as alleged in the charge.
PJW.1, police corpl., Gabriel, said that on the night of 18th May,
.1980. he went to thé scene of a fatal accident in Votualevu Roade
.ni do not suppose therc was moré than one fatal accident in Votualevu
':Road, that evening, The caution in the cautioned statement alleges
.that the defendant drove the truck in Votualevh Road when the deceased
- fell from it. The ;tatement.shows that the defendant was born at
- Yotualevu and résides at Votualevu; he picked up the deceased at
 Votualevu school, None of that evidence Qés'challenged in crosg-
examination. The statement clearly shows that the deceased fell frdm
the defendant's lorry in a road in Votualevu vicinity. It was clearly
-a road to which the public have access and the'oaution/éggkement of the

defendant taken together sufficiently identify the road as Votualevu

‘Roade apart from the evidence of P,W.1 that the scene was in the

Votualevu Road.
Ground I1 fails.

On Ground IIT the appellant contends that the deceased could have

securely held on to some projection on the driving cab or on to the

3" upraised portion at the edges of the tray. Therefore, he argues the
deceased could not im the absence of other evidence be accepted as
occupying an insecure position. He submits that the word

Minsecure'" must bear ite ordinary mcaning. In that sense passengers

in a car, bus or cab of a lorry are secure in hat they camnot

involuntarily be thrown or jerked into the road.
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4 person on the tray of a lorry with sides 3' high could scarcely be
jerked intc the road if there were room for him to sit on the"floor®
of the tray. If for some reason he had to sitand then there would be

secope for him to fall off and his dafety would depend upon his own

ability to secure or proteet himself from being jerked off,

Where, &5 in the instant case, the lorfy has no sides or taigate
the passenger's position T is such that his security depends
entirely upon his own ability té maintain that position,

There is a risk which is by no means remote of his involuntarily

losing his grip and balance and falling over the edge.

In other words his position, as alleged in court II, is insecure,
Ground III fails,
The appeal is dismissed., The appellant will pay $35.00 towards

the costs of the appeal,

£

(J.T. Williems) SGD.
LAUTCKA , ' - Judge
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