
Mr. P.I. In1gh't counsel. tor 'tbIt AppellaDt
Mr. M.J. SCa," coUDa.l for tbe 1W~'t.

The appellant in 'th13 case 1s a private
company incorporated 1n Fiji. end a agnted to be a
resident companyw1tb1n 'tbe det1n1 t.1on of thai; tan
in section 2 ot the Income 'lax Ac1:. Cap.20l.
the Court was no;; told -oat 1u bua1l1e.. waa. cut
whatever 1t _as. the company has two :wurces ot

. 1ncoma, on. from 1ts 'trad ing bua1Dess ~ one troa
its ci1vlc1end 1nc0BMt. The lat'ter 1s wholly c1erlwd
trom QOIapani.es incorporated in Fiji and pursuan't to
:ect1on 17(1) (37) is exempt from basic and nonaal
'taX. Uo"'4lver although exempt tro. ba.e1c aDd DQrmal
tax, that divic.1Alnd incomesUll :tall~ under •• ct101l U
to be included a. total 1ncO*t. IDaeed. to put the
matter beyond doubt tha previao 1;0 HC't1on 11 say. &-

"Providad however that wi thou;; in any 'Way
a!!lict.i.ng the generality of tb1a RaUen total
inca. -bel' 1nclU'1e &-

. (t) • dividend paid or cnd1ted 1n tbe year.

____.1
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Undar .section 32 the cLl&rt'eabla income o~ a
COIDpany 1. 1ta total 1nCOiJUl.

The appellant made tra~ lOtises 1n 1971 and
1976, uount1ng in all to. $6772 but mac:1ea tnd1ng
pro.t1't 1n 1979 ot $6336 so 'blat tor three years it
aUll shaws a trac11ng loas o~ i4~. Ita accounts sh8w
tbat 1D 1976 1ta <u'vidend income amounted to i17,186
aDd in 1979 to $16.632.

'!he appellan t claims 'to be abl.e by vUo1:ue o~
••o't1on22 to a.~ o~~1ta t.raQj Dg loa... tor 1971
and 1978 ac8'oa1; it. ~ pro1:1't o~ $6336 ~or 1979.
The ra~'t d..murs. I 8et out a.cUem 22(1)
ao :far •• 1t 1a _tarial to tb1a appeal -

(1) Any loss 1ncurreu 1n the year 1n Wly trade
bu.iness, pro.fession or vocation carried
on by any person ei tber solaJ.y or in
partnership. shall -

(a) be set 0.11.' against his incometrom
other sources 1'or the sameyearl

n-ov1aeQ. tba't no relief snAl] be
allowed under the prov1aion.s ot tb1a
parngrQph in respect o~ any loss
BW.:tered. trom any transaction of trade.
busir.w~s. ~rofesQion or vocation it
8 pro!1 t der1vedl!rom such. transacUoD
would not have been 1ncludec1 in
char.eable incomeJ and.

to the extent to llIhi.ch 1t 18 not
allv~ed ~er 8ub-paraLra~h (a) be
carr1eC1 forward and, sUbject as 1s bere-
111u'ter prov1c:.ea be set ot.! aga1n:5t
~t1.at 'WOuld o'tolwr-.ise have been his
total 1ncoUli) .for the next au year.
in 8ucctlsa1~



t!.,ra't waa put torward for the apft_llant lJy
Mr. j(.ft. j'le1achman. 1~ IOWnU.ng d1reo'tor.
He con:tenda that because hi. div1daada are DOt
chargeable 1ncome they do not CODaU'tute 1Dcome
a&a1ns't -h1cb hi. trading 10aa8. can be Nt of:!.
Bu1:the section aays tba't he is to set U~ b1. 10••
r.ga.1.wat 1:dIi 1.ncoae - no t b1.a cbargeabJ.. iDeo-. _
1:1'014 8111 otbar source. 1'i1a cUv1delKia ar.-. JUa
1l.lcoae :from AnO'ther aource.

'l'herenponcient N911ttd setUn6 out the
Coauisti1oner's v1e--s re~ut1n&the appellant'.
argument and stating that d1v1dend.8 although do
taU.l to be 1.n~luded in ch~"'i9aElu income. tbey are
included 111 the defin1 t10n 0 r total 1ncOM.

l'hen there is Mr. i\a.iJllt's arb'"WJbtnt ior
u~~tlilant. ~~ l,;o~la.U~ wJ..Ut tWit terUUi

'chargeable incooIHi t Wlu • tv tal inCOUMt t in 84itct1on
2.2 ~ luosely W:ia~. UAil ~ay::> tl:.wlt busi,n.,tis
lOSlitts shoulc not oe 8et ol'f a;jB.1nst non-chargeable
!n<o;owtJ arJ.d i.u "~lt.i t...)/r;<.l.u.t..w !trst lilw oJ: the
1)rov1~ as 1,[ "i;h..-wora. c!uarL;eable .••.ere inserted
'beiortit W,t: w,",x'd ·l.uc.;~'. ijut to lW ~. "ould
'be to cC4.llpl __~ly a.ltel' the weaning of the section.
,Theni1e :i•.!ys tLut 1.r al~~.:."ell.-:tis not allo\¥ed to
carry !orY~d 1~o losses, it 1s in .!~.ct paying
tax on i LoG c.ivic.er.d~. Tl!i.s »I1iJ.y ~6t paruy 'tl"ue.

but I have no doubt that the leg1$~ature 1ntena.a
'Uuat r;IQ\lil~ l""sd~ii sltlJulu, it nacea.aary, be &e't
~!~aga~t uiv1aenda ac~rued in thd 3awe year.

~. -cott wants me to 0.0 violence to the
~or~ of sect.ion ~7 by ,n••ac.ing it as 1t it wen
Atn~ rollo.~~ .~ 0. 6xcluQed 1n arriving at
'total income'. As I have sua, the sec't1on appears
to b. qui ta cl.~ar. anu 'there 1s no re&.SQIl to read
it &s MI'. Scott sue;gesu.
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111my view section 22(~) 13 penect.ly
clear. ~bere. taxpayer baa income .t"'roul aaveral
~urcea be can set. ot! • 1o~8 froa OM source
aga1nat a pro.t:1t 1n another, provided tbat prof1t.a
tram all sources are ~bl.ft. where 'tben is a
loa8 trom a non-'taxabJ.. source 'tba taxpayer canno't
.et that against a pro!l1; from a 'taxable source.
nor can be carry that sort o~ ~oaa forward. but be
cioe. have t;,Q set oft a ~oss from a 'taxable source
aga.1nat a pro!l1; !rom a non-taxab~e &Source 1n
the sataS yvar. In 'this case tba loa. tl"Ola tradlD&
for 1977 and. 1~7c,had al.re1ll.~Y 'been set o!~ &t;a.1.nat
dividend 1nCQ~ lor those ye..ra aDd tbare wu no
1033 'to carry tonard.. The appeal. mua't be a1S111saed
cand tne appelJ.ant will .bave to pay the respondent'a
costa to be agreed or t.axeu in d.e!ault of agr881D8D't.

(A..A. o:>tuart)
>C0tft of MVW

htl Ju Tk."'t'&.t~
AaglU"t. l~.

i'r. P. I. An1gh;t couD8e~ for the Appellant
l-~. .t.J. ,,;,CO t't coun •• ~ tor the aeapoIJCen't.


