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IN THE SUPR EME COURT OF FIJI 

Appellote J urisdiction 

CI VIL APPEAL NO. 11 OF 1982 

Betwee n: 

THE LABOU R OFFI CER FOR AND ON 
BEHALF OF ATUNAISA RAUSANA OF 
WAIMARO, TAILEVU. 

- a nd -

I NTEGRATED FOREST INDUSTRIES 

J U D G MEN T 

APPEL LA NT 

RESPONDENT 

This is on appeal by the Labour Office r who 

acted for and on beha lf of an injured wor kman, one 

Atuno i so Rausana in an a pp licat i on to the Magist r ate's 

Court Suva to determine the quontum of compensation to 

be paid to the said workman p~rsuant to t he Wo r kmen ' s 

Compensation Act. 

The appellant appeals on some e i ght grounds 

but it is not necessary to se t out the grounds because 

in my consider a tion of the Re c o rd t he only issue in my 

v ie w is whether the ap plic a tion sho uld be sent bock t o 

the Mag istra te' s Court for r ehea ring. 

Two of th e 8 grounds were added ot the hearin g 

framed so as to obta i n on orde r for reh earing afte r the 
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Court had adv is~d counse l fo r t he appellant of a number 

of matte rs the Magist rate did not appear to have conside r ed . 

The said Atu na is a Rousono was inj ur ed o n the 

19th Decembe r, 1979. Th e application to the Court was not 

mode unti l the 2nd June 198 1 mo r c than 12 months ofter the 

workman was in jured . 

The Magistrate did not consider sec tion 13 of 

the Workmen's Compe n sat i on Act wh i ch provides tha t no 

proceedings fo r r ecove ry of compensation under the Act lS 
, 

maintoinable unless .the claim i s mode within 12 months 

fro m the occurrence o f the acc id ent which co used the 

inj ury . However , de l ay is no bar if it is proved (~ndcrlin i n 

is mine) that the emp loyer has failed t o comp l y with the 

provision~ of subsection (1) o r (2) of section 14 of the 

Act. Section 14(1) requires on employer not later th an 

14 days af ter a workman is in ju r ed to r epor t to the 

Pe r manent Sec r etory for Labour on a prescribe d form. 

Accord in g t o a letter dated 1st March 1980 wri tt en 

by t he Permane nt Sec ret a ry to a lIMr . Bi cky Rom T/A 

I ntegrated Forest Indust ri e s Lt d." the co mpa ny hod not by 

that dote r epo rt ed the occ i dent as req uired by section 

14(1) of t he Ac t and five copies of t he prescribed form 

were enclosed for comple ti on and return. 

The Record does no t disclose whether t he fo r ms 

were completed and when they were complet ed if t hey were . 

Th Re cord does not disclose whether this issue was r ai sed 

or considered on the hearing of the app lic a tion. 
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An application pursuant to Regulation 11(1) 

of t he Workmen's Compen sa ti on (Rules of Court) Reg ulati ons 

dot ed 26th May 1981 was fil ed in th e Magistrate ' s Court . 

The Res pond e nt Company fil ed a "Stotement of Defence" 

about t he 7th August 1981. What wa s req ui r ed unde r Regulatic 

13, if the application was o pposed, wa s t he filing of a 

written answe r within 7 days a ft e r service of notice of the 

Under application o r ex t e nd ed ti me a llowed by the Cou rt. 

Regulation 13(2) , where a ma t e ri a l allegation is not 

sp ec i f i ca ll y or by necessary impli cat ion denied or stated 

not to be admitt ed it sholl be t aken t o be established at 

the hearing . 

The Record does not indicate wh en the notice 

was given to t he Respondent . Th e Respondent in paragroph 

7 of its "Defen ce" stated it did not deny or admit allegation 

contained in paragraphs 6 to 10 both inclusive in t he clai m. 

The Mag i strate d i d not conside r these is sues at all . 

I do not know how the Labour Office r established 

th e claim . It appears he was permitted to put in evidence 

copies of certain co rres pondence . One letter dated 6th 

March 1981 add r essed to the Respondent Company set out in 

same deta il the LQbour Depar t ment's calculations as to t he 

compensation to which the workman was entitled unde r the Act. 

This l e tt e r cont a i ned a numbe r of stated r elevan t facts on 

which no evidence whatsoeve r was given. The inj ur ed 

workman was called to gI ve ev idenc e and co uld have provided 

some of the ev i dence . 

On the very r elevant iss ue of his wages the 

workman said he was r eceiv i ng $52 a fortnight nett. He 



( 

4. 
000047 

wos not asked the hours he worked or whether he r ec eiv e d 

an y other b enefi~ He mentioned two rot es of pay 76 

cents and 6 5 cents per hour. 

Wh e re th e Labour Deportment o bt ained the info r mation 

on which it bosed the claim is not known. The lett e r refer s 

to wages of $29.25 a week which is 53.25 a week more thon t he 

workma n testified he was be ing paid. The letter mentions 

that total pe rmanent incapacity had been asses sed at 42%. 

The doctor however who examined the workman a nd assessed his 

incapac it y stated in evidence that th e workman's d isa bility 

wa s 4 2% in use of his right hondo 

Totol l oss of hond a t th e wrist is 60% tot a l 

inc apaci t y. 

Although the Doctor put i n ev i dence 0 r eport 

sh ow ing how he a rri ved at his figur e of 42%, the Magistrate 

did no t c onside r t he doctor's o p po r ently conflic ti ng ev i dence 

nor was t he doctor que sti oned on his assessment of 5% 

disability for "faulty fist clenching". The schedule ta 

th e Act makes no me ntion of such d isa bi lit y and the doctor 

s hould have been asked t he ba sis f o r such assessment . 

The re is howev er 0 mu ch more serI OUS defec t i n 

th e proceedings. 

At the conclusion of a lengthy wri t t en judgment 

the Magis tr ate said : 

"The work man is en titl ed to compensation unde r 
t he Act . 

I n t he ou t come t he ap plicant succ eeds I n his 
application for compensa tion. 
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The applicQnt is entitled to compensation 

for temporary incapacity for 52 days ot 65c ph for 
45 hours week and earning $29.25 per week. And 
for permanent incapacity he i s en ti tled to com
pensation at the above rote eorning $29.25 per 
week. 

There will therefore be judgment for the 
applicant accordingly but I would ask the applicant 
to work out the actual amount for compensation." 

Under section 17(2 ) o f the Act it is the duty of 

the Court to determine all claims for compensation unless 

determined by agreement . 

There is provision ~n section 16(1) of the Act 

<f ' 

for an employer and a wo rkman with the approvel of t he 

Permanent Secretary to agree on the quantum of compensation 

provided that t he compensation agreed shall not be l ess than 

the amount payable under the provisions of the Act. 

Th e Magistrate abd icat ed his duty i n asking the 

applicant to work out t he ac t ual amount of compensation. 

It so happened that on the day the judgment was 

delivered the Labour Office r was not present and Mr. Grimmett 

of the Crown Law Office appeared- on his behalf. The Record 

indicat es that Mr. Grimmett and the solicitor for the 

Respondent Company had purported ta agree on the quantum of 

compensation for temporary i ncapac ity (S202 .80) and permanent 

incapacity ($3,194 . 10) whereupon the Magistrate Qntered 

judgment against the respandent for the agreed sums~ith 

costs of S100 . 

Section 20 of the Act confers jurisdiction on the 

Magistrate's Court and provides that the Cou rt shall hove 

all the powe rs and jurisdiction exercisable by a resident 
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Magistrate in a civil suit. Subsection (1 ) however 

qualifies these powers by making such power subject to 

the Act by the use of the opening words I'Save as is 

provided in this Act ••••• " 

1 have earlier mentioned section 16 of the Act 

which is a specific provision regarding agreements as to 

compensat ion. The agreement must be between the worker and 

the employer nnd must be approved by the Pe rma nent Secretary. 

Furthermore the compensation shall not be less thon the 

amount payable under the provisions of the Act. 

I do not view the purported agreement 

between counsel enforced on them by the Magistrate's 

directive to the applicant to work out the compensation 

as an agreement. Had it been an agreement arrived at 

pursuant to section 16 or an agreement to abide by on order 

of the Court, section 22(3) of the Act would operate to bar on> 

appeal to this Caurt. 

As to the adequacy of the compensation the 

applicant was seeking a total of $8,738.70 on figures 

worked out by the Labour Depart~ent. The Magistrate 

without considering the amount to which th~ applicant 

was entitled under the provisions of the Act entered 

judgment for 0 total of $3,456.90. 

This opplicotion was poorly handled by the Labour 

Departmen t and the Magistrate whose duty it was to ensure 

the injured workman received the compensation he is entitled 

to. Counsel involved ar~ not free from blame. The re is no 

way out of what I can only describe as a mess but to order 

a rehearing. 
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The appeal is allowed and the Magistrat e 's 

orde r o r judgment set a sid e with no o rd e r as to costs . 

I o rder tha t the applicatio n be heard de novo 

by the Mag i stra t e's Cou rt. 

Should the finol outcome on the r ehea ring be 

o finding th a t the application is statute ba rr ed , I 

would hope that Gover n ment would investigate the matter 

t o ascertain whethe r the Labour Deportment is responsible 

for delay in a pply ing to the Court. Th e workman is only 

a young mon and he has suffered a parti ally crippling injury. 

It is app ro ach ing 3 yea rs since he was injured and he st ill 

awaits payment of h i s com pensation . 

If th e Respondent did not comply with section 14 

of the Act the position may be tha t the application is not 

statute ba rred . 

I would only add that the Record discloses thot 

more attention should have bee n given by the Labour 

Deportmen t to inv es tiga ti ng this acc i dent and ensur i ng that 

t he warkman's application was ·p roperly prepared, proc essed 

and pr esented to the Court . 

s U V A, 

(( -&. ~1v....,~ ,A. 
(R.G . KERMODE ) 

J U D G E 

,3 OCTOBER , 1982 . 




