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IN THE SUPREME COURT OF FIJI 

Admiralty 

ACTION NO. 

Jurisdiction 

1~ 1982 

Bet ..... een: 

S.E. TATHAM ( FIJI) LIMITED 

- and -

THE OWNERS OF THE MOTOR VESSEL 
"KEKANUI" 

Mr. H.K. Nagin for the plaintiff. 

Mr. F.G. Keil for the defendant. 

J U D G M EN T 

oooon 

PLAINTIFF 

DEFENDANT 

The plaintiff commenced this action 10 rem 

against the moto r vessel "Kekonui", a foreign vessel 

which appears to be r eg istered in Tahiti; claiming the 

sum of $67,054.02 Australian currency being the amount 

alleged tu be owing to the plaintiff for goods and 

materials supplied to the vessel for her operation and 

maintenance. 

There was also f iled ot the some time as the 

writ of summons a Request to Execute Warrant to arrest 

the vessel. There wns filed ~n support of this Request 

on affidav it sworn by Mr . Rahim Zullch, Managing Director 

of the plo i ntiff company, in which he confirmed the 

particulars stated in the statement of claim. He 

stated in his affidavit that the goods were supplied 

at the request of the "Kekanui". 
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The Warrant wos issued and the vessel was 

arrested on the 28th January, 1982. 

No Appea r ance was entered to the writ within 

the time stated in the writ. On the 3rd February 1982, ~e 

plaintiff purpo r ted to enter up judgment by default and 

moved for appraisement and sole of the vessel . 

The judgment wos defective as the plaintiff hod 

no t complied wit h Order V Rule 1 of the Supreme Court 

(Admiralty) Rules which require on admiralty act i on in rem 

to be ente red for triol upon default of Appearance. 

The judgment was set aside on the 22nd February 

1982. The plaintiff hod in er r or filed an amended 

statement of claim four days previ ously before seeking 

to have the judgment formally set aside. 

The amendments were extensive and resulted in 

the Statement af Claim endorsed an the writ being 

completely replaced. In the amended claim the plaintiff 

split its claim and alleged that ASll,802.03 was owing for 

goods and ma t erials supplied for the operation and main t enance 

of the vessel. The balance AS55,251.99 was alleged to be 

loss suffered by the plaintiff as a result of ( inter olio) 

t he breach by the defendant of 0 contract af carriage 

in respect of the said goods . 

The day before t he amended statement af claim 

was filed Messrs. Mitchell, Ke il & Associates had entered 

an Appearance for the defendant and applied for on order 

thGt time for fili ng defence and counterclai m be ex tended. 
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Mr. Keil was apparently not awore of the judgment at that 

time. 

The Defence which was delivered on the 8th 

Harch 1982 alleges (inter alia) that the vessel was at 

all material times owned by the COMPAGNIE POLYNESIENNE DE 

TRANSPORT MARITIME a duly registered company of rue Charles 

Viennot Popeete, Tahiti. 

It also alleges that at all material times the 

vess.e l was under charter to SOCIETE WALLISIENNE ET 

FUTUNIENNE DE NAVIGATION TRANSPACIFIQUE (called "WANAPAC" ). 

It is further alleged that the vessel ~s 

registered at Papeete. 

The defendant also counterclaimed for an order 

setting aside the or.est of the vessel and for damages. 

An Application to JOl.n WANAPAC as ~ third 

party was dismissed. 

It was not until the 26th August 1982 that th~ 

action came on for hearing. 

Hr. Nagin for the plaintiff was aware that 

Mr. Keil for the defendant was in difficulties because 

he had been unable to obtoin further instructions from 

his client. Mr. Nogin had his own problems in obtaining 

the evidence required to establish his cleint"s case 

and to meet the counterclaim. He had expected Mr. Keil 

to withdraw thus necessitating an adjournment of the 

act i on. Mr. Keil, however, was not in a position to ask 
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to be r eleased and he intimat ed th o t he would r ema in in 

Cou rt. 

As for as I am aware, whi le on a rr es t of a 

f o r e ign ship in Fiji is not uncommon, no action in rem 

agains t a ship ha s pro ceeded t o a he~ing. Also it is 

usua l for t he owners t o obtain r e l ease o f the ship by 

giving security o r po s ting 0 bond while a claim i s 

conside r ed. 

In the ins tant case the owne r s of the vessel, 

10 add i tion -to failing to f u ll y instruct Hr. Ke il , 

appear to have abando n ed the vessel at least to the 

ex tent of removing t he mast er an d all cr ew thus leaving 

the Admi r alty Marshall, o n officer of this Court the 

r espons ibility of l ooking a ft e r th e vessel. 

To mee t the problems fac ed by Counsf.lthe Cou rt 

suggested thot copies of documents which Mr. Nag i n 

wished t o produce and to which Mr. Ke il could hove 

token objec tion be admitted. Mr. Keil raised no 

objection to · i ntroduction o f any doc ume nt tendered by 

th e plo i ntif f nor indeed di d he object to plaintiff's 

witnesses giving hea rsay evid~nce. Hr . Keil however 

decided to enter the a rena and conduct the defence when 

he app r ec iat ed th e ·nature and qualit y of the evidence 

odduced by the plainti ff. He c ro ss - examined and on 

t 

the clo s e of t he plaintiff's case he cal l ed witnesses but 

he did not seek t o establish the counterclaim. 

Mr. Keil's co-operation was not reciprocated by 

Mr. Nag i n who objec t ed to t he introduct i on of a number of 

do cumen ts most of which were condit ionally admitted subject 

to my later ruling on their admissibility. 
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Sec tion 21 of the Supreme Court Ac t constitutes 

this Court a Colonial Court of Admiralty wi t hi n th e mean

i ng of t he Co loni a l Courts of Admiralty Act, 1890 of the 

Uni ted Kingd om . Th e section prov ide s a l so thot the Court 

sha ll hav£ and exercise such admiralty jurisdiction as is 

prov i ded u nd e r or in pursuance o f subsection (2) of 

s ec ti o n 56 of the Administration of Justice Ac t 19 5 6 o f 

the United Kingdom. 

At page 3546 e t seq of volume 2 of the Supreme 

Court Practice 1967 {The Whit e book} appears t he r elevan t 

prov i sions of th e Administration of Jus ti ce Act 1956. 

Th e plain tiff now bases its claim on three 

subsections of s ec ti oh 1 of the 1956 Act. 

As to the go ods supplied to t he ship (the 

ship stores") its claim is based an secti on 1(1 )(m) : 

"any c lai m in r espect of goods o r materials 
supplied to a ship for her ope r a ti on or 
mainte nance" . 

In r espect of t he carriage o f goods the claim is based 

on sect i on 1(1 )( 9 ) ond (h) . 

"(g) any claim for loss of or damage to good s 
carried on a shi p" . 

" (h) any cla im arising out of any agreem~nt 
relating to the carriage of goods in 0 

ship or to the use or hire of 0 ship" . 

Sect ion 3 of the Act 0150 hos applicat ion and I will be 

refe rring t o this section later in my judgment. 

in 198 1 
Mr. Rahi m Zull ah gave evidence and stoted th a t 

he wos introd uced t o a Mr.Christoin Morrell . 
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Mr. Mo rrell told Mr. Zulloh he had arrived in the 

"Kekonui 1
' and that he hod a general merchandis e business 

in Wallis Island. Mr. Morrell talked about a company 

called UNICOOP SARL of which company he said he was 

managing director. Mr. Morrell olso spoke about the 

"Kekonui" which he said UNICOOP SARL owned. 

Mr. Morrell then agreed to purchase the goods 

in qu e stion some of which he won t ed for the vessel 

"K c ko nu i" and som e for his company_ Goods listed on 

Exhibit 2(the "ship stor es") Mr. Morrell wanted delivered 

to the v essr.l which was then in port. He asked that those 

goods be described as "ship stores". 

The four invoices l Exhibit 2) two doted the 

1st September 1981 and the other two dated the 

f o ll owing day ore addressed to : -

"SHIP STORES 
KEKANUI 
C/ - UK UNICOOP SARL BP25 
WALLICE & FUTUNA ISLANOS". 

The soles were only of whisky, cigarettes and tobacco. 

Th e store goods w~re delivered to the "Kekanui". The 

quantities and prices were as .follows 

10x12x750 ml Red Lobel Whisky ) 
SA 859. 6x .2x750 ml Black Label Whisky ) 

6x12x750 ml Dewors Scotch Whisky 308. 
6 Cartons X 10,000 x 20's Benson ) 

and Hedges Cigarettes ) 

20 Ca rtons (435.44kg. )Lord Beaconsfield{ 
Twist Tobacco ) 5788. 

6 Cartons 10,000 x 20' 5 Rothmans ) 
Cigorettes ) 

09 
41 

64 

20 Cartons ( 320 kg) Irish Coke Tobacco 4845. 89 

$Al1,802.03 
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There is me nti o n in evide nc e that these "ship 

stores" we re consumed before the ves s e l arrived at 

Noumeo. 

The balance of the goods sold were to 

UN ICOOP SARL. The sale price of the goods amounted to 

AS55,251.99 ond were consigned t o UN ICOOP ot Wollis 

Islands. 
• 

Messrs. Burns Philp (South Sea) Company 

Ltd., the agen t s for th e vessel "Kekonui" received the 

goods cons igned to Un icoop Sarl f o r shipme nt and issued 

four shipping receipts. Photocopies of these four 

receipts we r e prod uc e d and admi tt ed without objection . 

The condit ions endorsed on the back of the photocopies 

of these r ece ipts o re quite illegi ble . Th e r e o r e 

indicat i o ns that t he r e c e ipts bear so me endorsements 

which are a lso illegible. 

Mr. Zullah soid his company pi cked up the 

originals of the r eceipts fr om t he shipping company and 

submitt ed them to the plaintiff IS ba nk, Bo r clays Bank. 

The o ri gi na ls he said are with. Indo Sue z 0 bonk in Noumea, 

New Culedonia . Mr. Zul loh soid the goods were consigned 
. . 

on 60 day s t e r m mea nlng it is assumed that paymen t had t o 

be mode within 60 .days. He said that if the consignee 

did no t pay within 60 days the c onsignee would not get 

possession of the goods . No draft o r bill of exchange wos 

produced by Mr. Zullah in confirmati on of t hese a llegations . 

Th e basis of the company's clai m is that if 

t he goods had been de li ve re d his company would have 
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recei ved payment. The i nference is that the company has 

not been paid although he then went on to disclose that 

his compa ny after iss ue of the writ hod received two 

payments on account nomely $5,710.22 and $3,847.70 . 

Mr. Zullch did not explain how goods consigned 

to Wal lis Islands were not to be delivered t o th e consigne e 

at Wall is Islands when the consign ee had 60 doys within 

which to pay f or th e goods in Noumeo, New Caledonia . 

No documentary evidence was produced by the 

pl aint iff to establish that the plaintiff r eta in ed 

ownership of the goods until th e consignee paid for t he 

goods and up lifted invo ic es and shippin g papers. 

It appears from the evidence before me that the 

so les were mode by the plaintiff t o Un i coo p Sa r I in Suva 

about Au gust 1981 wh en Mr. Morrell personally o r de r ed the 

goods on behal f of his co mpany and directed the y be shipped 

in the "Kekonui". It is immaterial whether the goods were 

sold in Suv a or not. The plaintiff's case is that the 

defendap~ In breach o f contra ct and /o r negligently and/or 

in breach of its duty os cQmmon carriers eith e r lost t he 

goods or delivered t hem t o on u'nouthorised person withou t 

obtain i ng the original Bills of Lading. As an alte rnative 

claim the plaintiff alleges the defendant fraudulently and 

wit hout colour of right converted th e sa id goods to its 

own use. 

In ev idence in chief Mr. Zull oh disclosed that 

Mr. Morrell had rung him on many occasIons seeking r elease 

o f the ship whic h he said was on charter. Mr. Zullch 

said he spoke to Mr. Morr e ll about interest on his 

company 's accoun t . Hr. Morrell he said agre e d to poy 
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interest and to pay the whole debt. 

In answer to a question from the Court Mr. Zulloh 

said Mr. Morrell admitted he hod received the goods which 

I take to mean that the consignee received the goods since 

Hr. Morrell was Manoging Director of Unicoop SarI. How 

the consignee obtained possossion of the goods has not 

been explained. 

Two payments were made by Unicoop SarI and 

accepted by the plaintiff. 

The evidence before me in dicates the goods 

consigned to Unicoop SarI were rec eived by that 

company which defeats the plaintiff's claim that the 

goods were not delivered and other claims alleging 

negligence, fraud and conversion. 

The only claim left is that the defendant is 

alleged to have been in breach of contract in delivering 

the goads without first obtaining the original Bill of 

Lading. 

The plaintiff has not ~stablished that it wa s a 

term of the contract of carriage t hat goods were not to 

be delivered unless or iginal Bills of Lading were produced 

or indeed established any breach of any such term. I om 

not prepare"d to assume that because th"e company has not 

been fully paid there has been a breach. All I hove 

before me are phot oco pies of four shipping receipts with 

illegible conditions on the reverse thereof. No r has t he 

company established any loss as regards thes e goods. It 

has established that it has not been fully paid for the 

goods. It grant ed Unicoop SarI credit terms and sub -
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sequently had thot company or Mr. Morrell personally 

agree to pay interest on the debt indicating that it 

looked to Unicoop for payment. There is no evidence 

thot Unicoop Sorl has r efused or cannot pay the balance. 

In foct the evidence is that Mr. Horrell has promised 

payment. 

I tUrn now to the claim as regards the "ship 

stores". 

The evidence is clear thot Hr. Morrell 

personally o rdered th e "ship storcs" and directed they 

be delivered to the ship. Pa yment for these goods was 

to be mode by UNICOOP SARL and Bills of Exchange or Drafts 

FJOBC 31/97 an d 81/99 (V ide Exhibit 5) were sent to 

Indo Suez. 

goods. 

A number o f issu es arise as regards these 

1. Were the goods sold to the vessel for her opera 

tion and mointenance? 

2. Were the goods sold to Unicoop Sorl or the owne rs 

of the vessel? 

3. Should payments received by the plaintiff be 

applied in payment of. the account for the se 

stores in priority to th e other account? 

I do not consider that the supply of whisky, 

cigarettes or tobacco can by any stretch of the imaginati on 

be considered as "goods or materials supplied to a ship 

o ~ 

for her operation or main t enance" within t he meaning of those 

wo rd. in section 1(1 )(m) of tho 1956 Act. 

At page 3552 of volume 2 of "The White Book" 

there IS mention in c n~te t ha t claims under pcrogroph 
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l(m) are usually known as claims for IInecessories". 

Brendan J. in The "Fairport" (No.5) ( 1967) 

2 Lloyd's Low Reports 162 expressed the v iew t ha t the 

claims described in section l(l)(m) of the Act were 

certainly no narrower thon the claims formerly described 

as claims for necessaries in the Supreme Court of 

Judicature (Consolidation) Act 1925. Consideration of coses 

heard before 1956 are not of much assistance because of the 

different wording o f section 1(1 )(m) . However, had it 

been necessary to consider whether whisky, cigarettes 

and tobacco wer e "necessaries" within th e meaning in the 

1925 Act, no diffic ult y in my view would be exper ienced in 

hold ing the y were not necessaries. 

Th ey could not come wit hin the enla rge d 'def initi on 

of Sir Robert Phillimore's in The Riga (1872 ) L.R. 3A & E 

516 where he said he was unable to draw any solid di st in ction 

between necessaries for the ship and necessaries for the 

v oyage. 

Th e re is no evidence in any event in this case 

that the master of the ves sel ordered th e goods. 

- -
Lord Esher in The Oriente L1895 / C.A. 49 sai d 

o t p. 54 : 

"For a century or mo re it has been common 
knowledge that the master is onl y author ised 

to pledge the o wners' credit for what may be 
coIled "things necessary'! for th e ship; that i s 
to sCYthe can pledge his owners' c r edit if h e 
is in a po s iti on where it is necessary, for the 
purpo s es o f his duty, th a t these t hings s hould 
be su pplied and he canno t have r ecou r se t o his 
owne rs before o r dering them". 
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In my v iew on action in rem against the ship is 

not ma intainable in respect of the alleged "ship stores" 

which were not required for her operation or maintenance. , 
Whether an action in rem is mointainohle in 

respect of the two claims depends also on whether they 

come wi thin section 3(1), (~) and (8) of the 1956 Act. 

Only subsection (4) need be considered. That 

provides that claim i n on action in rem against 0 ship 

where the person who would be liable on the claim in on 

oction in personam was, wh en th e couse of action arose, 

the owner or charterer o f the ship moy be brought if at the 

time the action is brought the person liable in personam is 

the owner or beneficial owner of all shares in the ship . 

According to th e evidence Mr. Zullah, Mr. Morrell 

~t the time he ordered the goods, said the company Unicoop 

SarI owned the "Kekanui" . 

At the hearing the plaintiff prod uced 0 photocopy 

of on extract from the Bureau Veritas Register 1982 the 

French Register of Shipping indicati ng the "Kekanui" is 

owned by the company I earlier mentioned known for short 

as WANAPAC. 

Mr. T.W. Billett a Morine Surveyor of Suva, 

coIled by t he defendant, produced the Lloyds Register. 

On page 595 of this register th e re is on entry for the 

"Kekonui" which shows the nome of the owner as being 

WING MAN HING Popeete. 

Mr. Billett explained why the two registers 

could show different names for the owners of the v e ss e l. 

Entries in Llo yds Register o re the result of r e ports 
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from persons such as himself. Presumably the entries in 

the French Register come from reports of marine surveyors 

olso. The document to rely on as evidence of owne rship, 

he soid, was the Register which is kept on the ship. 

There was produced through Hr. Sweetman what 

purports to be the original ship's regi ster of the "Kekonui" . 

Mr. Nagin objected to this document being tendered which 

was provisionally admitted subject to mY ruling on its 

admissibility. 

It is immoterial whether the document is admitted 

or not as the plaintiff has not in any event established that 

th e vessel was owned ot th e time of the sole by Unicoop 

Sorl or indeed by Wonopoc. The plaintiff has not established 

that it con proceed in rem aga inst the vessel. 

I consider the ship 's register wou ld be 

admissible but t he fact that it discloses that the S.A . 

Campagne Polynesienne de Transport Maritime owns the vessel 

makes no difference to the outcome. 

On the facts before me the sale was mode to 

Unicoop Sorl represented by Mr. Morrell who aske d that the 

goods be delivered to the ship. There was no sale to the 

ship on order from the master end the foct that the goods 

were described as "ship stores" and treated os such by 

the Customs does not moke them goods supplied to the ship 

for her ope ration or maintenance . 

It is not necessary to consider whether the 

money olready paid shou ld hove been credited to the earlier 

account for "ship stores" as consideration o f the other 
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two Issues indicates that no action in r em against the 

s h i p is maint o in a ble in resp e ct of the " ship sto r es" . 

Nor is it n ecessa r y to rule on the admissibility of 

docume n ts which we re prov isiona ll y admitted since I hove 

not had occ a s ion to rely on them . 

Th er e hos been no trial o f the counterclaim . 

Hr . Kel l clo sed his case without a ny r eference to the 

countercla i m. The cou nt e rcl a im i s dism i ssed with costs 

to the plain tiff. 

The pl ai n t iff' s claims against the defe ndant 

is dismi ssed with costs to th e defendant • 

S U V A, 

'/ ~u4~/ 
(R.G . KERMODE ) 

J U D G E 

~ SEPTEMBER, 1982 . 
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