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IN THE SlIPREJlIE COUnT OF FIn 

Appell a te J u risdiction 

CjvH ApMel No . 3 of 1982 

Between: 

DEl"'TY COMNISSIONER OF INLAlID REVENUE Appellant 

. - and -

MARINE MANAGEMENT LIIlITED Responden1 

~;r . t, . J. Scott for the Appellan t 
r:r. G. 11 .G . John~on :for the Re s pondent 

JUDGr~;NT 

The appellant i n thi s appeal iE< . the Deputy 

Commissioner of Inland Revenue . He is authoris e d - by 

section 3 subsection (3 ) of the Inccme Tax Act, subject 

to any e xp r ess directive by the Commissioner to the 

cont r ary, to exercise the powers o f the Commissioner . 

The Deputy Commiss ioner being dissatisfied with the 

decision of the Court of Review has r eferred t his 

matter to this Court . 

Ther~ are f our reasons e iven by t he Deputy 

COTCnlission er for his dissatisfaction whi ch I will be 

r cfcrrine to later in t his judgment. 

It is not in dispute that the relevant 

prov isions of th0 Income Tax Act Cap.201 which the 

Court of RevieYl hQ.d to conside r a r e t hree subsection:: 

of ~ection 19 of the Act which refer to iteme which 

arc r. ~t deductible from a tax p <,? yerts t otal incCI!le . 
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The provisions are as follows : 
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" 19. In determini ng total inc orne, no deductions 
::::;hall be a] 10\-." ed in respect of .. . . .. . 
. . . . . . . . . . . . . . . . . . . . . . . . 

(b) any disbursement or expense not being 
money V1holly and exclusively laid out o r 
expended for the purpose o f the trade , 
business , profession , employme nt or 
vocat ion of the taxpayer ; 

. . . .. ... . ..... . .. .. .. . .. . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . 
(f) any expense incurred in respect of -

(i ) any amount r eceived , receivable or 
accrued which i s not included in 
total income OT , if so included , is 
exempted under section 16 or 17 of 
thi 5 Act , o r is n ot included in 
chnr eca ble income under any 0 f the 
provisions of this Act ; 

(ii) any investment or property the 
income arisine from which will not 
be includ ed in total income or , if 
so i ncluded , will be exempted under 
section 16 or 17 of t hi s Act, or 
will not be included in chargeable 
j nc ome under any of the provision s 
of this Act ; .... " .... ..... .. ... . .. . 

(h) interest , o tle r than interest a ctually 
incurred in the product i on of income or 
intere st in respe ct of a loan obtained by 
a taxpayer to purch~se his own residence : 
Provided that i n tre c a se of i nterest in 
respect of a loa n obtained by a taxpayer 
to purchn se his own residence -

( i ) he maintains only one residence; 

( ii ) any deduct Jon shal l not exc e e d two 
hundred dolla rs per annumj and 

(.iii) such deduct ion shall not c ont inue 
on a change of residenc e exce p t on 
enf orced change . II 

Th e last subsect io n (h) ",as deleted f r om the 

Act by.Act 2 1 of 1980 with effect from the 1st Janua~y 

1980 . The appeal before the Court of Review Has in 

cOT'J1ection \-l ith t he a ssessment of the r espondent I s 

income for the y enr en de d 3 1st ~j ay , 1980 : 
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There is no dispute in this appeal about 

the facts found by the Court of Review and I can do 

no bett e r than repeat its clear rec ital of those 

facts . The Court said in i ts judgment : 

11 Blue Lagoon Cruises Ltd . is a cOfT1.pany 
operating out of Lautoka and conducts tours 
throughout the Yasawa Islands off Western 
Viti IJevu. It is a public company, but 
53.3% of its shares are held by a company 
colled Fainnile Enterprises J.itd. (whi ch I 
shall hereafter r efer to as I1Fairmile l1

) . 

That was a comp any wholly owned by Claude 
Ivan JlIillar who had founded Blue Lagoon 
Cruises J.Jt d . (which I shall call "Blue 
JJ<1go on II) and his family , who thus cantroll ed 
Blue Lagoon . In 1978 Ihlla r wanted to 
retire and David Neale Hilson and Stanley 
Harold Quige became interested in buyinG" 
hi~ i nLerc::;t in Dlue Lacoon . \'iilson was a 
tour a.nd marketj.ng agent a.nd was interested 
in two canpnnies already operating in Fiji, 
New Zeal a.nd Pacific Harketing Ltd . and Tapa 
.Tours Ltd., and Quiee: Has an engineer, at 
that time managine Air Pacific Ltd. on 
sccondment from Qantas , but about to leave 
Air Pacific and retu rn to Qantns . The tvlO 
o f them negotiated with f·1 illar and eventually 
they aereed to buy Fairmile for $800 , 000 , 
which would trus give them control of Blue 
Laeoon. To enable t h em to finance t h is 
arrangement , they formed a company coJ. led 
r·~orine I1anDgement Ltd . with a capit ?l of 
$500,000 in $1 shar es, o f which 210,000 were 
issued , one each to l:'ilson and Quigg, 125 , 999 
to NevI Zeal and Pacific Narketing Ltd. in which 
Hilson held all but one of the issued shares, 
rr.nd :~3 , 999 to a concern called Cantabrian 
Tnwt which Vias controlled by Quigg . They 
arro.nce d for Narine J'I'ian a.gement Ltd. to borrow 
:J;GOO , O()O from the Bank of New South \/ales , 
wHeh sum together with $200 , 000 put up by 
th e sharehol der s of Nar ine Jllanageme nt Ltd . 
enabled that company to complete the purchase 
of Fairmile . It should perhaps be said that 
h r th Hilson and Qu igg realiGed that the 
tolent o of both of them would be fully utilised 
f"o r s ome t jrnc tn the manag em ent of Blue Lagoon , 
e .• J they int ended t rot Blue Lagoon should pay 
a subst~mtial manae;:emcnt fee to JIlarine 
r·jDlmr;cmcn t Ltd . Acco rd ine ly when , Hi th the 
acqui::;i tion of Pairmile , ~'filson and Quigg 
cflmc into a posit ion where they became directo rs 
of Blue Lagoon, and the fo rmer chairman, on e 
of the first act ~ ons of the di recto r s 'rIas to 
eng:l l3'c Harine I'ian~\bemcnt Ltd . to ma~c:tge Blue 

I ' 
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Laeoon and to pay that company a fee of 7t% 
of the ero:Jo receipto of Blue Laeoon, with 
a ceiling of $130,000. Thut sum has now 
been paid fo r . t"ro year s , although :for the 
first year, since Blue Lagoon ' s financial 
year goes from 1 st June to 31 st May, and the 
management fe e became payable only from 9th 
AUGUst 1978 , only that propor tion from 9th 
AUGust to 3 1st Hay , 1979 was paid. 

Nhcn Nann e Hanagement Ltd . caused its 
accounts to be prepared, it sr~wed among its 
expenses a sum of 557 , 778 which had been paid 
as interest to too TInnk of New South Hales in 
respect of the loan of $600,000, to whi ch I 
have previously r eferr ed . The Commissioner of 
Inl e'.nd Revenue disallowed the deduction . 
Narine r-!anD.gcm·~nt Ltd. objected, and the 
Cor.unissian er dj.oallov/cd the obje ct ion . Narine 
I'1DnnGcment J,td • .... " ...• • .. ••. . •.• ..•.. .• 
thereupon nppc~lcd to this Court . 

The appellant I s argument . pu t succintIy, 
i~ th:d; i t rais{~rl a loun :from the nank: to 
buy Fairmi l e , i1.nd thus Get control of Blue 
Laeoon , and its intention in controlling 
Dlue Lagoon Hns to obt 3.in for itesclf a 
mnnngement fee . It did so, nnd should 
therefore be entitled to set off against its 
income - the manocemcnt fee - the interest 
Hhich it ha.s to pay the 11aTIk fo r the loan 
throuch Hhich i t became entitled to get the 
manoeement fee . In other Hords , the interest 
is an expense incurred in producing the 
income . " 

The Court c onsidered section 19(f) of the 

Act and was of the view that the interest paid by t he 

Comp;:my was npportionable and came to the conclusion 

thC!.t one h0.1f of the interest should be regarded as 

an expense incur red in respect of the Blue Lagoon 

sharec . The Court allowed the appeal to the extent 

of one hal f of the interest beine of the view that 

that proport ion Has a permi!';si bl e deduct ion. 

Al thOl..l{~h the Court of Review did not 

specifically st£'..te thn t ho.l f the interest '.·las allet..-ed 

as ~ der1.,' ctj.on as being an expense incurred in r espect 

of the· man ElG0ment fee , jt is apnarcnt that it Has of 

tha.t vi e ~·' . 

r 
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Under section 17(37) 01 the Act any 

u'jvidcncl ir ern a c ompany inco r po r :'\ted in Fiji 

r ece ived by or accrued to a resident company is 
exempt f r om basi~ an d normal tax. The dividends 

passed from Bl ue Lagoon to Fairmilc and from 
}'airmil e to the respondent compa ny. No attempt 

has been mnd e to tax this i nco!':le in the hands o:f 

the respondent company . 

!-i r. Scott in opening h is argument for the 

appellant , pointed aut t h at there has been no c r oss 

appeal by the company and the Court of Review ls 
alloHancc of one hlllf of t}:e interes t as a deductible 

i tem c annot be va ri ed if in f~ct the Court should 

h.'1vC ;)].lo \'l cd the total amount of int erest as a 

deduction. ~! r . Scott c ontends the intere s t is not 

deductible at a ll and is not in any event apportionable 

in the circumstances. 

There are cert~in r elevant f indines and 

comments in the Court of Revi eVl I s J u dgment which I 

c onsider require to be stated before I consider t :!1e 

iss-:J e s involved . The e xtract s indicate :tow tr.c 

Court arrived at its decisi on . 

At page 27 of the Record the Court on 

considerine t he credibility of f.ir. Hilson said 

"I hav e , ho wev er , no r e ason to doubt 
any thine in his evidence - so far as 
it goes , save that I do not acce pt 
t 11'1.1; his princip.:tl inte r est in Blue 
Laeoon Has t he manage me nt fee. His 
c oncern wit h Blue Lagoon vIas the 
income . 11 

At page 28 the Court stated: 

11In tll:is case there are t wo main i terns 
of i ncome , first the d ividend income 
'ihich the t a xp:-tyer r ece ived as the 
hold,~ r of a 53 . 3~'~ intere s t in Blue 
I ,a,goon and secondly the manage:ne nt f ee , 
a~1Cl there is one maj,n item of deduction , 
nn.ilely the inter est . . . . . ..... II 

I , 
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t,t page 30 th e Court in comparing the 

Fj-:i i and lI.us tralian legisla t; ion said : 

lilt will be seen that in Fiji interest 
has to be actually incurred in the 
production of income whereas the 
Australian section allOl.-J's to be deducted 
all losses and outgoings to the extent 
to which they are incurred in gaining 
or produ cing the assessable income. 1I 

Also on the same page the Court stated 

"I have no doubt that here the inter est 
i s payable on capital sums which themselv es 
are employed in t m production of income, 
and t he Aust r alian cases treat interest 
payable on capital utilised in the 
product ion of i ncome as an outgoing 
incurred in gaining income and thus 
deductible •.... ... II 

'1'he last quotat ion from the Court 1 s judgment 

vlhich I uesire to quote is at page 31 : 

I1Now , here , the expenditure of inter est is 
related to the product ion of two matters 
of income , the management fee and the 
dividends, in the sense that if there had 
been no loan and consequently no expendi
ture for interest there would h&ve been 
no management fee and no dividends . In 
my view the expense, viz . the expenditure 
fo r interest vlaS partl y incurred in 
rel~t ion ei t her to an amount received, or 
to income from property either of which, 
will be exempted under section 17(37) of 
the Act an d hence no t deduct i ble . It 

T~e Court we nt on to conclude its judgment 

after the last quotat ion and apport ioned the interest 
nnu allo v;ed the appeal as to half the interest . 

Nr. Scott .. ,i th his usual industry has 

produced n nwnber of authorities and has greHtly 

D,ssisted the Court by furnishin G photocopies of 

,judgments of mo e t of the authorities he relies on. 
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I will deal se r iatum Iii th the four 

reasons for dissatisiact ion whi ch I will t reat 

as grounds of appeal. The first ground is 

"1 . The Court of Review erred in law 
in hol ding that the taxpayer company 1 s 
deduction claim was not barred in 
ito entirety by Section 19(b) of 
the Income Tax Act. \I 

There Has no finding as to nature of the 

business of the respondent company. On the facts 
all it did was to borrow a large sum of money to 

acquire a capital asset i.e. shares in Fairrnile which 

company derived income from dividends paid to it by 

Blue Lacoon. The only active business the Company 
appears to have done was to provide management for 

Dlue L~oon at a fee not exceeding $130 , 000 per annum. 

The payment of interest on the mone ys 

borrowed CQuld be considered as an expense solely for 

the loan raised to purchase a capital asset from wflich 

income accrued. It could also be considered as be in~ 

}Hud for two purposes , firstly for acquisition of the 

Io'airmile shares and secondly to obtain control of 

Blue Lagoon so tlmt it was in a position to obtain a 

management fee for itself from that c ompany . 

A difficulty that arises in t his appeal is 

that Australian tax l aw differs from the English l nw 

ruld also Fiji law and this has to be borne in mind 

when c onsidering Australian and English authorities . 
So far as the Fiji section 19(b) is concerned 

section 23(e) of the South African Income Tax Act is 

v ery similar. It provides 

" 23 . No deduct ions shall in any case be 
made in respect of t he following 
rntlt ters, namely 

(g) any moneys claimed as a 
deduct ion from inc ome de rived 
from trade, which are not 
wholly or ex clusively l aid out 
or expended for the purposes 
of trade ." 
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section 51 (1) of the Australian Income Tax 

Assessmen t Act deals with allowable deduct ions 

and is as follows : 

"Losses and ou tgoinbs - (1) All . 
Losses and outgoings to the extent 
to wh ich t hey are incurred in 
gaining or producing the assessable 
incon:e, or are necessarily incurred 
in carrying on a business for t he 
purpOGe of gaining or producing such 
income, s hal l be allowable dedu ctions 
except to the extent to which they 
are losses or Qut goj.ngs of capital, 
or of a c 2.pital, privat e or domestic 
n ature , or are incurred in relat ion 
to the gaining or production 0;£ 
exempt income. II 

Section 37 of the U. K. Income Tax Act 

1952 is also s imilar to the Fiji provis ion and covers 

non de duc t ible items. It r eads 

"No sum s'hall be deducted in re spect of 

(a) disbursements or expenses, not 
bcin g mo ney wholly or exclusively 
laid out or expended for the 
purposes of t he trade .... . .•.. II 

The U . K . and Fij i provisions malce no 

reference to capital expenditure or to r evenue 

producil"!G expenditure. 

This point "'a s 
CiviI Appeal 9 o f 1974 . 

c ons i de r ed by i"lilliams J . in 

The-.JLommis s ioner of Inland 

Ilevenue v. J.!otibhai & Co. Ltd. 

liThe U. K. and Fiji Acts m2k e no reference 
to capital expenditu r e or to reve nue 
prodt.:.cing expenditure , but the number 
o~ decisions touching upon sect ion 37 
of the U. K. Act ',.., hich r efer to capital 
e xpenditure ruld r ev enue expenditure are 
t oo numerous to mention . In deciding 
'rihetho r an item of ex penditu re is 
deouctible from income the Courts have 
frequently considered whether or n ot 
it "!as a capital expenditure . It 
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I am not in this appecl concerned with 

a clai~ to deduct capital expcnditu1~ but with a 
to 

claim / deduct interest paid on a loan utilised to 

obtain n capital a sset which produced income. 

The Australian provision specifically 

excludes outgoings of a capital, private or domestic 

nature but unlike the Fiji provision (i . e. section 

, 9 (b)) it per mit s of apportionment 0 f outgoing s . 

The preVious Australian law was in some 
respects similar to the present Fiji provision . In 
Lee v. Comm isSioner of Taxation (N . S .W. ) ATD Vol . 3 

' /0 j nterest paid on bo r r o"red money secured by 

morteOljC S over 2 properties one of Hhich was used 

as a r esidence 'tlas held not to be deductible. It 

Has held that it was not money Uwholly and 

exclusively laid out "for the product ion of the 

assessable income" . 

The facts in the instant case indicate th~t 

the r espondent company borrm'Jed money to purch8se the 

shareo in Fairrnil e r csvl ting in it obtaining control 

of Blue Lagoon . The Court of Revietv accepted that 

ottaining t he man acement fce Has one of I·lr . Wilson ' 5 

obje ctives . The pu rchase r esulted in the company 

deriving non assessable income from Fairmilc as a 

res1)1 t of that company r ece iving non taxable inc ome 

fr.om Blue Lagoon. 

One of the reas ono for purchasing the s hares 

i n Fairmilc vlaS for the canpany to obtain c ontrol of 

Blue Lagoon ond tlrrough s u ch contro l to later procure 

for itcclf a manaeemcn t fee . 

Sect ion 19(b ) is concerne d wjth "money vlholly 

and eXclusively Injd out or e xpended for the pu r pose of 

t h e . .. . ....... · bus.i.ness ... . .... , of the t axpayer" . 
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I do not think there c on be any doubt 

on the facts that the expenditure of' the l o an 

moneys involving payment of inte rest was sol ely 

and exclusively j.n conne ct ion Hi th the compdny ' s 

business . 

Ther e i s not in this instance as i n Lee ' s 
C;;:.8('! , an expense incurred on both incom e and non 

jnccme bearing a s s'2ts . Nor in my view \lTaS the 

expenditure fo r tHO .sepo.r a te purp0:Jes , one business 

und the other non busj.neso, as in the South Afr ican 

cases r;j r . Scott r elies on . The expenditure was for 

t 'N O or more purposes connec ted wi th the company ' s 

lmsineos . 

I hold 1.he ViCH that ~cct .ion 19(b) doen not 

h'lYC r-.ny o.pplication in thi.s case and if" the Court of 

Hc vic-,., meant tJlis \o:hcn i t caid 1..hc comp:!11y \ltas entitlecl 

to n1.~ccccd on sect jon 19(b ) I Deree ,'l ith the Court . 

1.\ h~ fi rst g rou nd of appcru. :fail:;; . 

The second an d fourth Gr ou nns of a ppeal c an 

oe conGidered togeth er . They arc ag follows : 

"2 . The Court of TIcvievl err ed in 10. ... 1 in 
holdinR that the taxpayer company's 
d~duction claim .. :o.s n o t barred in 
its cntj.re ty by Sect j on 19(f) (ii) 
of me Income 'J.' a x Act ; 

4 . The Court of Rc\ricw erred in 1['.:0'1 in 
holdir,1 thot apportionment -,/as 
(i) leGally permissible and (ii) 
factually j u :::tifinble , in the 
taxp~lyer ' s appeal . II 

It io ,-;h on t he Court of R0Vic1< come to 

c('"l:1siocr G,~ction 19(f) t hat it eTrcd j.n my vie'."!. 

The Court 1,oJ0.3 of the vieH th:\t L J.c intcrc::.t r -;l,,,1..ed 

to the production of t HO matters of i ncome lI i n the 

sen se tlnt if there had been no l oan and ccnsequently 
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nO expenditure lor j_nter est there ",ould hav e been 

no mo.nar;ement f' ce and no d~~~i~ 
.. ---- ---

i'hat stntement may be factual but the Court 

appenrs to hav e overlooked or not considered the fact 

it hOld e"rlier noted in its judement that in the Fiji 

legislation rtinte r est has to be actually incurred in 

the production of incoI!lc" , 

So far as - the manaGc~cnt fce was concerned 

t h e e xpense of the interest incurred in my vic ,·, pl ayed 

no direct or relcvnnt part in earning the man2geocnt 

fee . The fee i';as earned solely a s a result of th"! 

cffortG of the company in the COUT:)e o f its bu3inc::-;~ . 

2'hc product jon of t he fcc jncurred involved no 

':!xpC!1d i ture 0:[ interest. 

T"~ r. Scott qucted a South African c[)se ·f;hicr~ 

is almo3t on :311 f ou Ts HUh the present cose. t'hilc 

the cnG(; is not b indjJ1{-': on t ~, i:1 Court, it is of 

percuClcivc vClIue since the South Afric ') yt le c is1a"ti on 

is si,-!'.ilar to the Fiji 10gjclc.tjon . 

The CQse is Incor.1E~ 1'ax Cc;.se 1';0 . 296 (1934) 

7 SATe 353. '1'11 0 case dealt Hith a cl a im to deduct 

interest. The appellant h a d Get up a private corop8.ny 

in lIhich he hel d 90/~ of the snar es and under the 

nrticlcs of assocint jon of the compan,Y vas entitled 

to hold the office o,f managing: director at a substnT.tiFll 

sclary. JIe sought to deduct from his salary the 

interest p.:tid by hiI:'l on tm Gltr:J.3 oorrovccl to pay fcr 

his sl1ar choldinc .:tnd to cover his advances to tIle 

com puny. 

SD.l2.ry dr~n.,n by t he app,~llant had been earned b y hie 

c . .J...:rgy and ability as manaCine directo r aYld not by the 

expenditure of the interest by h~ on the moneys 
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borrowed the liability for which had been incurred 

f or the purp ose? of ultimately earnine dividends 

from t he c ompany ' s activities . 

The Court in that case mEntioned that it 

had to find th." t the e x penditure \'as incurred i n the 

direct production of the income before it could come 
t o any conclusion in favour of the appellant . It 

f ou ... '1d no such direct connection livtween the 

expenditure nnd the production of the income . 

Dixon J. in the AmalEamnted Zinc (De Bavay ' s ) ----
I,tti . v . The Federal Commissioner of Taxatio n [193'27 
51). C.L . n . 295 on which the Court of Rcvie'''' also relied 

"t 1' . 310 or the Report st" t c d : 

Ii"lO{ ho.t is important i::> th c entire lack of 
c onnection between the assessable income 
end th e expenditure . None of the 
as.sesGable inccrne aroca out of the 
bu::>inc3s in thc CO'..lrse of ...... hich the 
t~xpnycr became liable to the charce . 
l.' h e s ources f r om which the assessable 
inc ome did ari s e included no operations 
in the C0UTse of Hilich the paym ent Has 
m:ldc . It Ha c a payment independ ent of 
the product ion of th~ income, not an 
e x penditure incurrcd in the course of 
its l1Toduction . " 

The final statem ent can be appli e d to tho 

facts in t be instQnt case . The payment of the 
int erest on the l oan \VaG a payment independent of th e 

assessabl e income (management fee) and was not an 

cx~nditure incurred in the course of' its product ion . 

The man~~m cnt fcc Has solely derived from the 

r.!a~'t2.gcmcnt activities of th e company. 

The vrholc of t he inte r est in the inst a nt 

c ,:1(;e \"!~!j incurr ed in pu rch a c ] !1G" tlJP. s har e!') i n r'air.nilc 

1.. (:0 i :1come :fro m whic h W2.S excf'l"ITlt . It resuJ.ted in the 

company bejnG able to obtaj.n a mG-n OGement fee bu t it 

'1,3,.5 not incurred in t re producti c n of th at f ee . It 

.-
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follows that section 19(f ) (ii) operates to prevent 

the c anpany fran claimine any part of t he interest 

as a deduct ion . 

The quest ion of apporti onment in my view 

does not arise. Had the question arisen however I 

would have agreed with the Court of Review that t21G 

interest could be apportioned. 

The lanGUage used in section 19(b) would 

prGclude any apportionment if t hat section had 

applicD.ti on . The ",'Qrds "wholly and excl usi velyll 

leave no doubt about that . . 

Section 19(f) however is couched in different 

tc r.n :3 and I .:lGTee with the Court of Review "that only 

the c:-:pcnsG related to those matters (Le. the matters 

r~ :ferred to in sect:ion 19(£)) is notdeductible ". 

J;t follOi'lS fro!TI the foregoine that the 

appellant succeeds on the second ground of appeal but 
f :J i1.3 on the fourth. 

f0110'\>15 

There remains the third ground "'hich is as 

113. The Court of Review erred in law in 
holoinc that the taxpayer company 1 s 
dcduct :; on c18.im y'as not barred as to 
seven h!elths thereof by Section 19(h ) 
of t he Income Tax Act. II 

J .'1rn unable to appreciate 'Ivhy F'Ir. Scott argues in the 

:liternative tli;lt t he Court 8ho1..<]1 h.:1ve apportioned t he 

dedllction bcc<.nlGc Gection 19(h) Has deleted from the 

P.ct Hith c:ffcct fr om 1st J anu0ry 1980. I do B.I'prcr.jate 

that the S0ctinn y,";lG only in lorce for 7 rr.onthc GO 

f:::.r as ~;hc COrn l)ClI1V 1 S 1980 return was concerned. It 

ap pe ar:s to me that secti on 19(h) only h8.d to be 

consid ered if the interest was not "actually incurred 

in the product j on of income" . Such interest was alre o.dy 
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excluded from section 19(h) because on the facts 
it waf:! interest incurred in production of income 

and deletion of section 19(h ) in the circumstances 

made no difference in my view . 

The Court of RevieH- did not s eek to 3_pporti on 

the interest under section 19(h) and in my v iew wa s 
COIT'O:ct in that approach . 

The th ird graund fails. 

The a ppe al is allowed. 

The Court of Review ' 5 orde r allowing the 

nT'Jl0ul is s et aside and the Commissioner's as sc!JDment 

i::; conf'irmcd . 

The appellant is to have the cos ts of this 

aPP'.!al and of th~ appeal to the Cour t of RevievT . 

SUVA, 

IZ "V I~~ ,,(, 
(n . G. KCl~e) 

JU O(;E 


