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AT LAUTOKA ' HECEIVED 

Appellate Jurisdiction 

Criminal Appeal N0. 73 of 1982 
17 DEC 1982 

BETV88N: PA.'l.DESH1 s/o Gurlu 

AND REG I N AIl\ 

!>1r. G. P. Shankar 
Vtr. S. C. Haharaj 

Appellant 

Respondent 

Counsel for the Appellant 
Counsel for the Respondent 

JUDGMENT 

'rho appellBnt was charged with the offence of rapo 

contrary to section 149 of tro Penal Code or in the alternative the 

offence of defilement of a girl under 13 years of age 

Section 155 (1) of the Penal Code. \<lhen the appellant 

contrary to 
, , 

was first" before ", ) ' 

the court he was put to his election and elected to be tried. by the 

[Ila,;istr,:,te's Court. He pleaded not guilty to the offences. After 

various adjournments, on 19th May, 1982 the magistra10e decided that, 

in spite of the appellant's election, the case ought to be tried by the 

Supreme Court. Consequently ths case came on for P.I. on 30th June, 

1982. Before the hearing began counsel for the appellant argued for the 

appellant to be tried by the magistrate's court, but his argument w~s 

rejected. Then during the middle of the evidence of the complainrn t 

counsel for the appellant again applied for the P.1. to 00 converted 

into a t rial proper. To this application the magistrate agreed and set 

aside his previous ruling.. Nobody thought to ask the appellant what 

his choice was and the cuse proceeded. After hearing all the evicl.cnce 

including that of the Ilppellllnt the maeistrllto found him guilty on 

the alternative count of defilement and sentenced him to three years' 

impri sonITOe nt. The appellant no',! appeals 1lG"llinst hi s con'l ic tiOD n rd 

sentence. 

An additional ground of appeal filed junt before tho hO/hiDe; 

of the ap~al claims that since the magistrate did not obtain the consent 

of the appellant before proceeding to summary tria1 the trial was a 

nullity. Section 4(1) of the Criminal Procedure Code provides that an 





Ie' o (J!J I11f':1 .JI.. 1.1 

t11 at that consont ceascct to h'::'.'v· r) 

),,(2 Cu"uTI"J ond tho.t 'dhc]J1 he ch~)"nge(l hiD mjJJd the InHI?-;l_strate shol)lc1 

tJ10 trial n nullity? If the appoJ.lnnt hod not boen put to hi8 election 

nt a1.1, the trial Hould have been a nullity" The accused :person hi;;Ii3cIJ' 

.::)h r)1Jlcl bo told hiD rit::JJ.ts and D.oJ\'.cd to olect. However in this c[~[;n th; 

l'lI'Pc]'lD.nt had been askod to eloct and bL,c} elected summary trial. Th)rc 

j . .':; not.hing to njlolt{ tlHl't he ever rctractDd tl~D,t oloction, in fuct frori~ 

'Hhat hapI)(Jned 3ubocqnontly it is qui to clear thnt hc never retracted 

it end -(;hut he Hi~)hod to bo tried by the mo.{;:Lstrate., lJ.1hore is no rCD,,;:;on 

to find 1:ho.t t b(')cD.u,~;O the magi3trnto , in spito of defonco objection.':}, 

docided J,;lwt thero nl'lou.ld bo D. .P"I. thllt th0 uppellant!s election 

Inp:::Jocl or cC'J/:t:::JOQ to ,be valid, o.nc1 I ho.vo not boen referred 'j;o any 

1:118 additional gronDc-l cf upp-2D..l therefore failD '8.nd I rC,joct 

the nrgurr,cnt tl"Jat the trial 'waB D. nullj, 

yii t.h reeard to the o{her, GTo1Jrlds of appeal t ground 1 (a) 

i.:; tLJt tho TnDDistrate failed G,dorJuately and prop3 rly to. evnluctte -ti-:':;' 

con trnd.lctions and inconuintcnc :h:3. Counoe Is! 8ubmissions de,D.l "i'li th .:.\ 

nU]Jl;~,(;r of can t:cadictions (,U1cl inCODsiDtcncj.e:J including conflic"tn Kith 

directed llimoelf us to law on 

no~;c:d. tho. variou8 diocrclxlncicD. In hiD v:i.cv[ they "i'l'cro minor and. no~~ 



,"j j~ y,rbcre ho 8IJyn or have ;::;i l,T0n fulJ and careful 

(':1',{':~.rl nT,~\.J\;.Lo;'i to the evidence of tho D.;:cu8ecl on oath benriryg ,in r.'lin,1 

thtd; -th nn1.l . .'1 of e:Jtabli.shing i;rx: (rllilt of thG accused beyond all 

; r'::'UflOli':3i I): r, douJy\: rests upon the pro,':30cution. lTo onus lies upon tho 

defaDce, q \,Jith [111 exporienced rnaeistrate it must be presu.med that he 

bears in mind the bunic pr;inciple of -y.rhere the onus of proof 

jJ1C': PllSSo.GG I have quoted makes it quite cleo.r that he did boar 

ths onU8 of )Oroaf in mind. Also ;rith regard to I;he evidence of the 

.. complain,mt, who HIlS a young girl of about 12 years or under he ;rIlS 

8.1,iD.TO of the need to corrobora tc her evidence. He eli d not in aD 

HOrdS say that :Ln D. rape or defilement case it "Has daneerous 

to convict on the evidence of the complainant without corrobaration r 

diu Gay that in arriving at D. decision in the instant case, i.e. 
hlld Ho.rncd h'irnDolf that it would rJO daDf,'orou.'J to convict the IlcclJ.3ed 

the ovidenc0 of the younG (~irl unless her evidence was corroborated. 

1l1so Harned hinmelf thllt it ;ras unsilfe to bllse 11 conviction on [l 

confession if there i'fdS no corro!)orative evidence. 

So fClr os ground 1':c) relilting to the medicill evidence i.3 

the macistratG did den.l1rrith it but found tnat it i<lD.S cdr~fusir;g 
I, ' I, 

of no assistance to cit her party so that he placcd no reliance on 

I don't think that cnn be quite right, bec[l.use there WClS evidence 

the hymen, was ruptured, which ns Dr ~ l':Iusunam0.si said could have been 

CCl\wed by the forced introduction 0 f an object r such as in in tercourse ~ 

he difficult:,r arose po-::-haps because the girl was not examined by 

1',jusuDomasi t ill almost a month after the alleged incident. Three 

days later she Wi1S sent to Lautoka Hospital for GxD.t'1lination under an

aCilthetic b()CaU5e of vilginal bloeding. At ,he hospitlll she Nas eXllll'incd 

and 1.l1thou[;h old :3c<'lrring \>las found 0D the hymen t he only fineting HaS 

thut the bloouine Lit tllUt time was ci:.llwod by normal mcnstruEi.tion. lTo 

doctor Gave evidence in court in respect of this report, no questions 

'-lore asked about the old scarring cn the hy:nen, or whetr:er this could 

be c::msi~:tcnt \'lith intercourGe 01' attempted intercourse. So it could 

not be n:.:icl t!"::~tt the llO:~p.italI-cport conflicted 1,·lith Dr. NUGUTIDlT':Ctsi' 

(ird i!1 fact Dr. -k11,'Jun.arrn.si Buid j.n -the witness box that the 

in nc) U:lY Gave hi:~; ground:.; to Ch[~llgc hi:..; view l.hDt the injury 

hYr:1'3n 'daD consistent \,'i -th in tcrcour~)e. So this grOlli"Xl of o.ppe (11 



JT]r;f;.!T\:rtHrl ion, [-:)(JcaU,'38 for some time after tho alleged inhjrcourGs 
, 

the CiT 1 n t tr ibu ted blceaiI?g from hoT' vagina 8.S beinG'. meils trl)(l tion 1 ancl 

-fO :i. t miGht hnve "\Jeen. I'Thether it ' ... H18 also clJ,uscd by rupture 0 f the 

hymen has not o.ctual.ly been proved bnyoD(l a ren..8ona'ble dO:J.bt. 

_C:.T~~.lDsL1JQJ that thc marris tra te did not direct him8clf tho.t 

on tho totality of too evidence there was 8erious doubt, in'li8\'[ of tho 

previoll,s grounds of appeal t cannot be sustained. 

GrollndG 2 nnd 3 relate to t he charge and caution statement 

1:.:;:l1<:r;n from the appellant. rrhe appellant was taken to the police stan c'}n 

in custody on 19th January, 1982 and intcrvie'dcd, the ervic'd bc inG 

recorded in the form of questions and anSwers. The inteDlieH cOf;clud8d 

at 12.30, and at 1.10 p.m. the appellant wus charged Bnd c8utioned, 

\.ihcreullon he is alleged to have made a short statoment :0 - the effect that 

Hhnt };c had s;::-li d in Pi8 interview was true and he had done wrori~. 

The ndmiGsiblllty of the statements wns challenged [Lod a 

trid wi thin 11 trial was held. It was claimed by the appellant thl1t the 

stater:DD ts 'd8re not voluntary, t hot they vrere fabrications cmd that 

force hild been used. The appellant gave eviden::e of assaults on hi~, 

aDd s;::tid he d,id not unciorDtand since he spoke Teler,u and not Hindi 

(the lan[;uage u~)cd by the police). Also that he was forced to put hic 

thumbprint on the stntements - even though he was qui to capble of 

signing his nllITe in ~~nglish. 

For some reason the ma(!:istrate refused to admit the interview 

record but admi ttcd the charge and caution statement. He made no 

finding on the question of assault or ihe thumbprints, IDcrely remarki.ng 

thil t L hey Here incidental obscrva tions. What tha.t menns I don 1 t know 

because tres8 matters were in fact very relevant to the whole question 

of Bd!ni~3sibility. He rejected the interview record on other grounds 

which may not have applied to the chargo and c(,ution statement J but J.t 

1tTo'S vi tal tllut he consider the question of assnul t, and 'vlhcther the 

npfcllunt hnd propcrly Die-Ded the statement before deciding to adl:nit it. 

It {ollo\-/S that the charge 2nd. caution stute:;m,::nt was not properly 

acl!!1"1 t teu . 

It :i s clear "lr1:lL the r;lo.g:i f,t"~'itc relied very heavi1y on if I') 

chGrc(~ ~l:rld Ci..iutiotl ::,:,Lntullc:nt to proviJc cor.roDoro.tion fOT c'.:idsn cc 

of the complainant, which 118 he had pointed out really requiTcd 

corrotJoration. In fo.et the judgmont d08s not indicate aLlY other piece 

of corrobor-uti VI? evidence, thouGh j.t snY:J the complainant! s 8viclence 

was amply corroborated. 



(5 ) 

Hi thout the charge and caution statement there 'iras cloDTJy 

!lot enouGh evidence - if any at all - to corroborate the girl,',s 

8vi,clcncc, Gnu it therefore follows that the Crol,~rn had not proved itE) 

case b?yond a reasonable doubt. The cODvi,ction and sentence 0.1'0 

therefore sct aside and the appeal succeeds. 

Judge 

Lnutokn. 

9th December, 1982 


