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Criminal Anpeal No. 74 of 1982 sUPiHeME COURT
- REGISTRY,
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BETWEEN: ISOA UCAUCA, MATAIASI CAKAU, TEVITA GUSUDRADRA,
' ULATASI SAUVOCIA, JONE KULANAYASEYASE,

KEIEVI MALIMOCE & SEREMATA BATTALIVA ' Aprellants
CAND: R E G I N &AM Respondent
.Mr. J. Reddy Counsel for the Appellants
Mr. S. C. Maharaj Counsel for the Respondent

JUDGMENT

The six appellants together with one ottrer were charged
£w1th the offence of raping Paulinn Nagio. They pleaded not guilty
‘1but after hearing evidence including the testimony of the appellants
and the g¢vidence of an elder of their village the maglstrate

-conv1cted them and sentenced them to terms of 1mprlsonment as follows ~-

Accusad f -5 jéars
Accused 2 — 5 years
Accused 3 - 37 years : ' ‘ |
Accused 4 -~ 4 years

1% years

I

Accused 5

Accused 6 -~ 1% years

:They now appeal agalnst their convictions and sentence.

_ The complainant is a woman of about 24 years and had not

“been a virgin for some time before the alleged offence. Her story was
‘that she analanother woman Eva Marie had gone to sell roti‘and cﬁrry
_outside a dance place. After selling the roti at some time which must |
have beeﬁ near midnight they went with some men into the bush to drink
‘beer. After drinking beer Eva went off with one of the mon and had sex,
-Whllst the complainant went with the other men. 1In or near a cassava
‘patch they met accused 1 and others. Accused 1 seemed to take charge

-of matters and took her to a mango iree where, after threatening her and
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- making her teke her underwear and clothes off had intercourse with

her. The story vecame rather involved and complicated involving
movements from one place to anothef having intercourse with various
appellants at each place. According to Paulina thers were six

different places and within a period of about 4 hours - from 1.00 a.m.
to 5.00 a;m., acéused 1 and accused 2 had intercourse with her at al;
six places, accused 3 at five places, accused 4 at five places and
accused 5 and accused 6, and the other accused person at one place.

That is a total of 25 incidenis of rape within four hours, scme of it on
rough ground. I have stressed this because it is not without significance
in view of what happened later and in view of the-doctar's eviderce..
The doctor did not examine her till about 2+ days later. No%
surprisingly he found no signs of éperm then but perhaps more
surprisingly he found no signs of violence on Paulina's body, although
he found redness and abrasions present on the entrance into the vagina.

The vaginal walls and cervix were normal.

There is significance in this because it would ﬁe rather
surprising to find so little evidence of violence if the girl had been
raped 25 times on rough ground as shle stated in evidence. But perhapﬁw
‘ ‘it would not Ee s0 surprising if the defence case was true, namelﬁ that
there was some intercourse - but'npt 25_tim§s by eny means - withl o '

‘her consent.

In their evidence four of the acased admitted having
" intercourse with Paulina, but each said that it was her consent.

(The first two denied having intercourse, though asccused 2 szid he

tried but could not get an erection.) So an important issue for the
nagistrate was whether there was consent or not, or whether the’éccbéed
'thought she consented. | :

There must be some doubt about that. The doctor's evidénce
pust raise some doubt. The fact that these two girls gé of £ into.-tﬁ_@
push at night with men to drink beer must raise a question of whethér'
-”'SOmething'mora than drink was in their minds. The fact trat one of them ;‘
'Sva -~ admitted going off with one of theAmen and having intérc%urﬁe with
. him is some indication that this was so. Although Paﬁlina said ghé |
_ cried out.no one seems to have heard her, nst even Eva, who wai?é?ége by .
.- There were no signs of é struggle, except for a tear in her d}ess, ' c
:though it is true that Paulina said she was more frightened by threats

of what accused 1 would do to her, than by violence used on her.
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. There was the evidence of Semi Nacula who ssid he went to
fiﬁd beer to drink. When he heard voices under a mango tree he went
there and saw people sitting down talking end smoking. Paulina was
there amongst them and said only "Seml don't you feel sorry for me?"
He said "Paulina, come with me, letts go." She got up and led him to
Inerits house, followed by accused 1. That is all, apmrentily, he saw.
Paulina made no complaint. His evidence was inconsistent with that

of Paulina on this incident. Imri gave evidence saying that about

; 4.00 a.m. Semi, accused 1 and Paulina came fo her house.

‘ Imeri was treated ag hostile whlch means.that the Crown no
'longer relied on her evidence but that does not necessarily mean that the
defence could not rely on it. What the magistrate appears to have done,

but should not have, is to accepf those parts favourable to the Crown
'énd reject those parts not favouradle. In fact he seems to have done
this with any prosecution witnesslﬁe considered to be hostile or |

_ ”unfavourable" There was no evidence of Paulina complaining to anyone

' aithough later when Aporosa quesiioned her she said she told hlm.what had
lhappened. In fact it was not she who brought the police into it, The
“police were brought in by Aporosa a school teacher. There was also the
evidence of & cerenony of some sort befare Aporosa where g village elder
‘named Epeli Reckolewa, in the presence of accused 1, accused 2, accused 3
and acaised 4, presented yagona and & tabua. Apmrently the tabua was
because accﬁsed 3 Qished Paulina %o be his wife. According to Aporosa
the yagona was soc the boys could be excused for what had happehed.‘ This

was disputed by the defence and there was some dispute as to the exact

Py

-~ words used &nd.their meaning, but I don't think that‘it cOuld be put
‘_ higher than "for their misdeeds" 1t would appear to have been some sort
of conciliation gesture, but whether it was an admission or could be
_ tekeh an admission by accused i, accused 2, accused 3 and accused 4
- %o having raped Paulina is very much open to question. Foﬁr Efr the '
| appellants had admitted having sex with Paulina with her consent “but
even with her consent, or with her implied consent they might have been
ashamed of what they had done because she had drank %co much beer
perhaps and particularly if accused 3 wished to take her as his wife,

‘they might wish to make some gesture of conciliation.

That there was such a ceremony, that there was a tabua _
handed over and that it was presented becaused accused 3 wished to take

- Paulina as a wife is not in dispute, and it is rather hard to understand

why the magistrate should have treated it rather as something out of

Alice in Wonderland.
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The case depended very much on Paulina's evidence and so it |
kas necessary to consider it veiy carefully indeed. I have al ready
.indicated some matters which must raise some doubis. There is no doubt
that there were many inconsistencies gnd contradictions in her .aidence,
}fhere we?eincbnaistencies and contradictions vetween her evidence amgd -the
‘evidence of other prosecution withesses. I have already referred-to those
'ﬁitnesses the magistrate considered hostile or unfavourable and how he
geems wrongly to have accepted those parts of their evidence which
_éupport Paulina's evidence and rejected those parts which don't support 
it. But even with Paulina's eviderce the magistrate had reservations
about her descriptions of the sex act, the time each took, the time it
400k to meve from place to.place, how each accused had intercourse in
& prototype fashion. He seems though not to have had any doubts about K
:whether accused 1, accused 2, accused 3 and accused 4, were capable of
:having intercourse five or six times within a period of four hours,

at the séme.time moving about from'place to place in the 5ugh.

I think the magistrate should have had more reason to
.queutlon Paulzna 8 evldence on these points. The record shows that
‘hen Paulina started giving her evidence she would not descrije. £ he various
nacts of sex. After about an hour of gquestioning by the prbsecutor,
with some help and explanation from the court (apparently explanatlons
of the sort of evi&ence the court required), without success, the
_hagistrate adjournsd the csase 8o that the prosecutor could explain to

her what sort of eddence was required of her.

_ The magistrate seems to have bitterly resented defence
 objecticns to this proce&ure,' but I find it hard to understand how he
fcéﬁ possibly justify this course of action. Any explanation to the
:Qitness which he thought necessary should have come from the court,

in court, not in private by the prosecution in thre middle of the case.

It will be noted that after this interval Paulina went on
fo describe every sexual act with each appellant in conslderable detail
in almost exactly the sume terms. Presumably this was the prototype |
~fashion of having intercourée that the maglstrate found unacceptable.
That is not wrprising and one wonders what sort of instruction or

explaration the prosecutor gave her during the interval.

Taken tOgether with the doubts L have already expressed

about the case and the way the maglstrate dealt with the evidence of

:Witnesses he considered hostile or unfavourable there must be a
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considerable ¢lement of doubt as to whether the Crown discharged the
onus of proving its case. I note also that the magistrate exprésse&
dissntisfaction with the evidence of the_investig&ting'officer in the .
case, the officer who interviewed each of the appelléﬁﬁg,'aqd how he

conducted his investigation.

Clearly this was not an easy case to deal with to be fair
to Paulina and to do justice to the appellants and clearly the

investigation of the case could have been more thoroughly ami péfier

‘handled; and the prosecution could have been better conducted .

But in the result I do not consider that it is safe to let
the convictions stand. The appeals are therefore allowed and the

convictions and sentences set agide.

Lautoka,

26th November, 10982





