
OOU11!j 

IN THE SUPREME COURT OF FIJI (WESTERN DIV SiOri1SoiT:; E. D 
A T L AUT 0 K A 

'. 'a-.,a 

Appella te Juxisdic tion 

Crimino.l Appeal No. 74 of 1982 

17 DEC 1982 

SUPHLlvlE counT 
Ht::GISTRY, 

BET~8EN: ISOA UCAUCA, MATAIASI CAKAU, TEVITA GUSUDRADRA, 
ULA IASI SAUVOC IA, JONE KULANAYASEYASE, 
KEIE VI HALII10CE & SEREHAIA BATIAIIVA A pre llantE 

AND REG I N AM 

Hr. J. Reddy 
Hr. S. C. Haharaj 

JUDGMENT 

Respondent 

Counsel for the Appellants 
Counsel for the Respondent 

The six appellants together w:lth one other were charged 

with the off",nce of raping PauliM Na'lio. They pleaded not guilty 

but after hearing evidence including the testimony of the appell~nts 

and the evidence of an elder of their village the magistrate 

'! 

convicted them ani sentenced them to terms of imprisonment as follows -' 

Accused - 5 years 

Accused 2 - 5 years 

Accused 3 - 3t years 

Accused 4 - 4 years 

Accused 5 - 1+ years 

Accused 6 - 1-} years 

They now appeal against their convictions and sentence., 

The complainant is a woman of about 24 years and had not, 

been a virgin for some time before the alleged offence. Her story was 

tlw. t she and anothor woman Eva Harie had gone to sell roti arrl curry 

outoide a dance place. After selling the roti at some titlle >Jh;.'C'~ must 

have been near midnight they went "ith some men into the bush to dri~ 

beer. After drinking beor Eva went off wi th one of the men and had sex, 

WHIst the complainant went with the other men. In or near a cassava 

patch they met accused 1 and others. Accused 1 seemed to take charge 

of matters and took her to a mango tree "rore, after threatening her and 



making her take her underwear and clothes off had intercourse with 

her. The story became rather involved and complicated involving 

movements from one place to another having intercourse with various 

appellants at each place. According to Paulina there were six 

different places and within a period of about 4 hours - from 1.00 a.m. 

to 5.00 a.m., accused 1 and accused 2 had intercourse with her at all 

six places, accused 3 at five places, accused 4 at five places and 

accused 5 arid accused 6, and the other accused person at one place. 

'That is a total of 25 incidents of rape within four hours, some of it on 

rough ground. I have stressed this because it is not without significance 

in view of what happened later and in view of the doctor's eviderce. 

The doctor did not examine 'her till about 2-t days later. Not 

surprisingly he found no sdgns of sperm then but perhaps more 

surprisingly he found no signs of violence on Paulina's body, although 

he found redness and abrasions present on the entrance into the vagina. 

Tho vaginal walls and cervix were normal. 

There is significance in this because it would be rather 

surprising to find so little evidence of violence if the girl had been 

raped 25 times on rough ground as she stated in evidence. But perhap.s 

it would not be so surprising if the defence case was true, namely that 

there was some intercourse - but not 25 times by any means - wi th 

her consent. 

In their evidence four of the nCMed admi tted having 

intercourse with Paulina, but each said thati t was her consent. 

(The first two denied baving intercourse, though accused 2 said ne 

tried but could not get an erection.) So an important issue for the 

magistratc was whether there was consent or not, or whether the accUsed 

thought she consented. 

l'here must be some doubt abou t that. The doc tor's evidence 

must raise somo doubt. The fact that these two girls go off into tho 

bush at night with men to drink beer must raise a question of ~'hether 

something lcore thm drink wa.s in their minds. The fact tint one of them _ , 
Eva - admitted going off with one of the men and having interc()\iri:!e with 
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him is some indication that this was so. Although Paulina said she 
fairly 

cried out no one seems to have heard her, not even Eva, who ~as/close qy. 

There were no sitons of a struggle, except for a tear in her dress, 

though it is true that Paulina said she was more frightened by threats 

of what accused 1 would do to her, than by violenc e used on her. 
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There was the evidence of Semi Nacula who said he went to 

find beer to drink. When he heard voices under a mango tree he went 

there and saw people sitting down talking and smoking. Paulina was I 

there amongst them and said only "Semi don't you feel sorry for me?" 

He said "Paulina, come with me, let's go." She got up and led him to 

Imeri's house, followed by accused 1. That is all, ap]X'ently, he saw. 

Paulina made no complaint. His evidence was inconsistent with that 

of Paulina on this incident. Inrri gave evidence saying that about 

4.00 a. m. Semi, accused 1 and Paulina came to her house. 

Imeri was treAted as hostile wbich means, tha t the Crown ':'0 

longer relied on her evidence but that does not necessarily mean that the 

defence could not rely on it. What the magistrate appears to have done, 

but should not have, is to accept those parts favourable ,to' the Crown 

and rej ect those parts not favourable. In fact he seems to have done 

this wi th any prosecution witness he considered to be hostile or 

"unfavourable". 'l'here was no evideme of Paulina complaining to ,anyone 

although later when Aporosa questioned her she said she told hi" what had 

happened. In fact it was not she who brought the police into it. The 

police were brought in by Aporosa a school teacher. There was alSO till 

evidence of a ceremony of some sort befere Aporosa where a village elder 

named Bpeli Rokolewa, in the presence of accused 1, accused 2, accused 3 

and aCClsed 4, presented yaqona and a tabua. Apparently the tabua was 

because accused 3 wished Paulina to be his wife. According to Aporosa 

the yaqona was so the boys could be excused 'for what had happened. Tbis 

was disputed by the defence and there was some dispute as to the exact 

-. words used 1ll'l d their meaning, but I don't think that it coul d be put 

higher than "for their misdeeds". It would apIBar to have been some sort 

of conciliation gesture, but whether it was an admission or could be 

taken an admission by accused 1, accused 2, accused 3 and .accused 4 

to havinG raped Paulina is very much open to question. Four of; ,the 

appellants had adrui tted having sex with Paulina with' l;.er conse'nt ~, but 

even with her consent, or with her implied consent they might have been 

ashamed of whut they had done because me had drank too much beer 

perhaps and particularly if accused 3 wished to take her as his 'Hife, 

they miGht \fish to make some gesture of conciliation. 

That there >las such a ceremony, that there was a tabua 

handed over and that it was presented becaused accused 3 ,:fshed to take 

Paulina as a wife is not in dispute, and it is rather hard to understand 

why the magistrate should have treated it rather as something out of 

Alice in \'londerland. 



I ;I:V 

r~ 

The case derended very much on Paulina's evidence and so it 

was necessary to consider it very carefully indeed. I have already 

tndicated some rna. tters which mu,at raise some doubts. There 'is nO doubt 

that there ;rere many incons iste mies and con tradictions in her sidence, 
W8re. th there lnconsistencies and contradictions between her evidence and, e 

evidence of other prosecution withesses. I have alresiy referred:to those 

. witnesses the magistrate considered hostile or unfavourable m d how he 

,seems wrongly to have accepted those parts of their evidence which 

support Paulina's evidence and rejected those parts which don't support 

it. But even with Paulina's eyidence the magistrate had reservations 

about her descriptions of the Sex act, the time each took, the time it 

took to move from place to place,. how each accused had intercourse in 

a prototype fashion. He seems though not to have had any doubts about 'I 

whetoor accused 1, accused 2, accused 3 and accu sed 4 were capable of 

havinG intercourse five or six times within a period of four hours, 

at the same time moving about from place to place in the bush. 

I think the magistrate should have had more reason to 

question Paulina's evidence on these points. The record shows that 

when Paulina started giving her evidence soo would not descriqe the various 

acts of sex. After about an hour of questioning by the prbsec,'!-td,~, 

,with SOme help and explanation from the court (apparently explanations 

of the sort of evidence the court required), without ruccess, the 

magistrate adjourned the case so that the prosecutor could explain to 

her what sort of aidence was required of her. 

The magistrate seems to have bitterly resented defence 

Objections to this procedure, but I find it hard to understand how he 

can possibly justify this course of action. Any explanation to the 

witness which he thought necessary should have come from the court, 

in court, not in private by the prosecution in the middle of the case. 

It will be noted that after this interval Paulina went on 

to describe every sexual act with each appellant in considerable detail 

in almost exactly the Slime terms. Presumably this was the prototype 

fashion of having intercourse that the magistrate found unacceptable. 

Tha tis not Ul rprising, and one wonders what sort of instroc tion or 

expla na Hon the, prosecutor gave her during the interval. 

Taken together wHh the doubts I have already expressed 

about the case and the ~ray the magistrate dealt with the evidence of 

"'i tnesses he considered hostile or unfavourable there must be a 
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cOllBiderable element of doubt 11S to whether the Crown dischllrged the 

onus of proving its case. I note also that the magistrate expressed 

diss'ltisfaction with the evidence of the investigating officer in the 

case, the officer who interviewed each of the appellants,. nnd hOH he 

conducted his investigation. 

Clear ly this was not an easy case to deal with to be fair 

to Paulina and to do justice to t he appellants and clearly the, 

investiga tion of the case could have been more thoroughly am ,bef,ter 

'handled; and the prosecution could have been better conducted. 

But in the result I do not consider that it is safe to let 

the convictions stand. The appeals are therefore allowed and the 

convictions [~nd sentences set aside. 

G. O. Dyke 

Judge 

Lautoka. 

26th November, 1982 




