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IN THE SUFREME COURT OF FIJI {WESTERN DIVISION) 000197
' AT LAUTOKGS& AR
Appellate Jurisdiction

Criminal Appeal No. 66 of 1082

FETWEEN: 1. VELLAIDAN s/o Permal ‘Appellgnts
2. KRISHNA PILLAY .s/o Munsami Pillay

A¥D: R E G I ¥ & - .~ Respondent

Hessrs.-v. Chard & Co. Solicitors for the Appellants
Mr. S. C. Mahara] Counsel for the Respondent

/

JUDGMENT S ~

| This is the joint appeal of two FSC locomotive drivers
aéainst their convictions for.two_offences each, under Section 15(1)
Sugar Industry Act, Cap. 206. They also appeal against a senierce of
$SOO 00 imposed for each offence, totalling 31000.00 against each:

'appellant with nine months' imprisonment in lieu on each offence.

I will use the expressions used in the magistrate ]
court for identifying the appellants. Vallaidan {appellant No. 1)
I;will refer to as accused No. 1 and Krishna Pillay the other
appellant I refef to as accused No. 2.

' It was not dlsputed during the appeal that the offences
Whlch occurred on 2nd September, 1981 in the case of accused No. !
and on 3rd September, 1981 in the case of accused No. 2 arogemouf '
of a wild cat strike in Lautoka when locomotive drivers and their
_aSsistants employed by the F3C suddenly decided not to work thereb&

causing a hold-up at the sugar crushing mill.

“

It may be useful to set out Section 15(1) which reads
as follows:

"15(4). Notwithstanding any other law in force
in Fiji, any person who, other than during the
exigtence of a dispute notified by the indepen-
dent chairman under the provisions of gections

4 or 14, does any act or makes any omission the
doing or omission of which hinders or is
calculated to hinder orderly planting or growing
or harvesting of cane, transpert of cane to a
mill, crushing the cane, making sugsr at a mill,
or transport or storing of sugar, shall be guilty
of an of fernce and shall be liable to impriscnment
for & term not exceeding two years.”
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There are obviously numercus acts or omissions which can

finterfere with sugar production and many ways in which productlon can be
affected ag 1llustrat%§the subsection. e

The offences of which the accuseds were conV1cted allege B
that sugar production wag affected by (1) hindering the transport of
cane and (ii) hindering the crushing of cane. Thus tte one act. of

. failing to drive locomotive gave rise to the two offences against each
Accused. Mr. Jai Ram Reddy for the accuseds conceded that if they
fefused to drive their locomctives it would give rise o the
'consequences complained of .

The grournd of appeal against conviction is simply that there
was insufficient proof of the accuseds' guilt.

.  _ The evidence reveals that the Fiji Sugar and Gemeral
Hoxkers' Union has four branches; one attached to each crushing mill. 5
Thg:e are sections within the branches representing variocus

&e?artments or groups of employees. The locomotive drivers and their
assistants come within the traffic branch and it is common grouni that 5
in September 1981 the two accuseds were the local delegates of the
traffic_department ‘

A new locomotive was, brought into operation in July, 1981,
and the accuseds ralsed the question as to the method of selecting |
drivers_for it. At a meeting with the general manager the accuseds

"#hp apparently did not approve of the drivérs appointed to the new locomo=
tive said tha# the drivers of locomotive No. 5 should have been N  i
allocated the new locomotive. There were a few other grievences raised.
;. On 2nd September, 1981 there was a further meeting about
i10 00 a.m, attended by the accuseds, the General Manager and one or two
=other officers of the area. The meeting ceased about 12.30 p.m. "
w1thout the manning of the new locomotive being settled. Up to thet
-tlme and up to 3.00 p.m. thse trafflc department was functioning and the
:1ocomot1ve drivers were working, i.e. the 7.00 a.m. to 3,00 p.m., shift.

. However, at %.00 p.m. the locomotive drivers.and their
 és$istants who were due to commence the afternoon shift from 3.00C p.m.
to 11,00 p.m. did not cormence work. The locomotive drivers were on
strike and the night shift 11.00 p.m. to 7.00 a.m. did not work.

E hccused 1 was on 3.00 p.m. to 11.0C p.m. Shlft and he dld
:not work on 2md September, 1981, : ;

On 3rd September, 1981 geccusad 2 was on 7.00 a.m. to

n3 00 p.m. shift. He did not work on that date and the strike

:continued until just after 3.00 p.m. on 3rd September, 1981,
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There is no procedure laid down by the Sugar Industry:
Act, Section 14 dealing with industrial disputes in the sugar ‘
_industry and i1t is only when the'independent Chairmﬁn so certifies
" under Section 14 that there is a dispute that its existence is
.recognised at law. No attempt was made to squESt that a certificate
had been issued and in fact none had.been issued. Conéequently thérg
:_was no lawfully recognised dispute on 2nd 2nd Jrd September, 1981,
:“In.spite of the absemnce of any certificate the locomotive drivers and
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their 3331stants went on strike. : i
P.W. 2, Ahmed Raza, Personnel Officer says that followmng
a meetlng on 4th August, 1981, Accused 2 had asked that the question
” 'of drivers for the new locomotive be put before the Union Preszdent
| P.W. 1 Chirag Ali Shah, P.W. 3 David Joseph, amd D.W. 2
. the National President of the Union, all officials of the union, say
that the proper procedure was not followed. Moreover, the complaint
“had been referred to the national union body amlong with other matters
‘of concern to the locomotive driveras. The strike, as P.W. 1 said,
was a wild cat strike.
_ There are about ?30 locomotive drivers and assistants.
 -How many took part in the strike is not revealed but it appears that
_ the bulk of them did not work and traffic was held up for just under’
f24 hours. |
It appears that although all those who were on strike may
:ﬂhave bteen proceeded against the prosecution have selected the two
. accuseds no doubt because they were the local locomotive workers'
“union representatives. It was the accuseds who raised the issue .
on E%Qalf of their fellow drivers. Something like 130 drivers do not !
"_come/bn strike without some consensus ad idem and without in some
way consulting or conferring with their delegates.
In front of the magistrate it was urged that the accuseds

.“-could not go to work when all the other drivers had struck. P.W. 1,

~the 8ecretary to the Union, asked the accuseds to tell the locomotive

il
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ﬁidrlvers to go to work. He says that they said the men would not listen.

, P.¥. 5, Subha Khan, drlver of the new locomotive says that
con 2nd September, 1981 he was on 9.00p.m. to 5.00 a.m. shift. When

" he arrived at wrk, ‘at 8.45 p.m. he saw the aCCuseds sxttxng with the

.‘f_locomotlve drivers. Accused 2 told him they were on strlke and said

‘“I want help." P.W. 5 said in cross-examination that some drlvers
were not in favour of a otrike and he said that sccused 2 assured him
they were not striking about the new locomotive but about shiftsrand

‘rations. The learned megistrate believed P.W. 5 as he was entitled to
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doibut he made an errcr in saying both accusedé had sskesd F.W. 5
;ﬁbt to work. It was only accused 2 who mentioned the issue of a
1ﬂ5trike” to PW. 5. However, the magistrate's error is scarcely
material The evidence throughout indicates that beth accuseds were
31n responsible positions vis h v1s ths strike in their p081t10n8 as
union delegates, and that is. obv1ously why the prasecutlon ha ve
sélected them to be charged. It is not an unusual arproach

4to prosecute trade union leaders or stewards and one which hag been

-Figure heads in the striking body are often proceeded agalnat as
:rsprosentatlves of the unruly law breaking factions.

Mr. Jai Ram Reddy for the two accugeds has concentrated '
‘on the wording of the particulers of offence th&t the accunedg had
Zﬁxefused to work". He submits that there is no evidence that they
fcfusod to work, However, there was ample evidence thﬁtfthey toclk -
part in the unlawful or wildcat strike. '

In Strouds Judicinl Dicticenary 4ih Edition the word
Mgtrike” is allocated a whole page. It refers repeatedly to the -
industirial aspect in using the word "strike" and quotes numercuf

wdicial authorities which describe a strike as a refusal of a

fdy of workmen to work for their employers in furtherance ol some
_i aim by the workmen. The supplement thereto gives examgleq showing
.that a strike is a concerted refusal Yty workmen to worc/as to et
mprcvements[in termg and conditions of work.

a The Trade Dispute Act, Cap. 97 Section 2 defines strike
 fo1lows:~

M. . . 'strike' means the cessation of work by a
body of emnloyees ascting in combination, or a
concerted refusal or a refusal under a common
understanding of any number of employees 1o
continue to work for an employer, done as a
means of compelling their employer or any -
employee or body or employses, or. to ald other
cmployees in conmpelling their employer or any
enployee or body of employees. to accept or not
to accept terms or conditions of or affecting
employme nt." :

In my view those oxplanations md definitions of the word

Matrike” clearly indicate that the accuseds by going on cirike were

efusing to work.

édopted from time to time in England in the case of unlawful stoppages.
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It is most regrettable that counsel who have&nSLSted o

_that the accuseds had not refused to work did not draw attention to

_”the long standing legal 1nterpret&tions, and our own statutory defini-

:tion of strike.

There was ample evidence which the learned mag 1strate

.obviously accepted which support the convictions of the accuseds of

the offences with which they were charged. The appeals against

_convictions are dismissed.

. The accuseds say that the fines are excessive and that

_fhey should not have been cumulative amounting to 3%,600 each. They

ﬁsubmit that the two offences with which they have each been charged

:are substantially the sgme offence. In other words that they are

charged twice for wint amounts to the same wrongful conduct.

I concur in the appellants' arguments regérding the

imposition of two accumulative fines. The gravamen of the—grong_:

- doing was that each accused took part in an illegal strike;,thgtj;s

_fp sgy each one refused_to work. Their failure to drive their

locomotive could, as their appeal counsel Mr. J. R. Reddy concedes,

,have severai.ccnsequences, and under Section 15(1) of the Act

_éach consequence would give rise to an offence. I think with respect.

that concurrent penalties would suffice.

. Turning to the imposition of a $1,000 in fines I notice

#hat the defence called twelve witnesses inclusive of the accuseds

-énd the prosecution called ten witnesses. They included several trade .

 ﬁni0n officials on each side and the accuseds were represented by

.COgnsql. At the end of the day the magistrate may weil have mistakenly

visualised the dispute as a trade union dispute in which_the fine

]ﬂoﬁ}d be berne by the union. However, the union was against the strike.

T Consequently the accuseds will no doubt be responsible

fqr their own fines. There is no sigpgestion here of the accuseds

" being made "scape goats!. This is not a "scape goatd situstion which

arises when some offence becomes prevalent and the many offenders are

undetected for a long time and someone is finally caught. He may be

3dealt with severely to deter others but not so excessively as to meke
én eiample or "acape goat" of him.

i ' As union delegates the accuseds had a wider insight into
the background and official negotiations of the union's higher
Off1c1ais thgn the other drivers. They undoubtedly knew that the \

mgtters complained of were being atterded to and knew that this wés

zﬁn'illegal strike. The hold-up was serious and they are bound to
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ve been aware of it. - It méy seem gratuitous tht two men out of the
ggé nﬁmber of strikers should bear the brunt of the illegal

haviour. But fhey are trade union delegates; one might in other

eaé descrlbe them as "shop-stewards". The cry of punish one punish
1'13 one' whlch is often brought to bear on authorltles and courts

the hope of making the prpsecution of only one or two of & number
6ffenders seem unfair.

It never succeeds and for obvious reaséns it cannot succeed

ffﬁrning the police and the magistrates from the course of common-

nsq. The courts would be wrong to refrain from punishing several
“a large growd of wrongdoers simply on the ground that the almost
possible task of chafging everyone had not been attepted.

S Those reaponsible for law and order must demonstrate that
nal iaWS such as the section in questlon have to be obeyed for the
ood_of the community. If two persons out of 130 offenders are
653guted_they are unfortunate but it does not mmount to injustice.
o _ﬂr. Jai Ram Reddy complains that a total fine of 51,000

;dispr0portionate to the accuseds' earnings of $60.per week and that

Smaller fine would be more in keeping. Section 15 ?rovides for a
xiﬁum term of two yaérs imprisonment without reference to any

ééific ceiling by way of fine. The offences ere serious. A group
ﬁprkers who try to hold the nation to ransbm merit imprisonment
d;%he alternative of a fine introduces g measwure of leniency pro%ideﬁ
t 1é not nrohibitive. I think that 31,000 was excessive but if ;t
re. contended that a fine of 3$100.00 was the accuseds’ absolute

imlt one could not impose a fine because the . alternatlve term of
mpriSanmént would by Section 35 of the Penal Code be limited to four )
nths! 1mprlsonment The learned magistrate imposed nine months!
“prlsonment as an alternatlve to each fine amountlng to eighteen
onths™ in all, In my view eighteen months would be excesﬂlve in
B.circumstances, but four months would be lnadequate. P

I would have been inclined to send the accuseds to prison
ithout the option of a fine but since the ‘learned magistrate provmded
he optlon I hesitate to eliminate it. Nevertheless small fines for

h offences cannot be imposed. - Lo | |

The appezls against conviction are dismissed. The appeals
galnut sentence are allowed tc the extent that -the senteﬁces will be
'1gd as follows.- - . '
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Accused 1 - Vellaidsn

Count I e ‘e Fined $500.C0 or six months!' :
imprisonment. o

Count IT .. .. TFined $500.00 or 'six months' |
imprisonment. o - ;

The sentences to be concurrent. :

Accused 2 - Krishna Pillay - ' )

Count IIT .. ..*’ Fined $500.00 or six months' o
imprisonment. :

Count IV .. .. Fined $500.00 or six months' . E
imprisonment. : 1

" / . , . o,

) The sentencea to be concurrent, i.e, $500.00 in all or .

ix months in all. . L | Co






