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JUDGMENT 

This is an appeal by the D.P.P. against the decision of a mar,istrate 

refraVed from activating a suspended sentence and against the excessive 

shown to the respondent in the circumstances. 

respondent David flye had pleaded guilty to stealing ':105. P5 from 

employers Fiji Times Ltd. contrary to section 274(a)(i) of the Penal 

He was fined ~1000.00 with 6 months imprisonment in default; the fine 

paid at $30.00 per week and to a sentence of 18 months imprisonment , 
for 3 y~ars. < He was also prohibited under section 70 of the 

Act, Cap. 192 from drinking for 3 years. 

The respondent is a reporter employed by the Fiji Times and he was 

~4,500.00 per annum. As the facts reveal the crime was stupid and 

to alcohol. 

12/3/82 the respondent and another reporter employed by the Fiji 

dancing and drinkine in the evening at Lautoka. At 10.00 a.m. ~ 
to the Nanager' s flat and borrowed ~7. 00 from him. ll.avin<: spent 

they entered the Fiji mimes' office using respondent's key; then they 

the box containinr: Fij i Sixes entires and removed a number of envelopes 

aininp, entries and money. The respondent had a key to the box having 

the key nearly 2 weeks earlier for reaSons best known- to himself. 

of the entries was <1;198.85. 'rhe respondent took them to the flllt 

manager resides and where the respondent presU!l\I,bly \laS usiru:; a 

About 5.30 a.m. the manager looked into respondent's room and saw , 
Six entries scattered on the floor. He notified the police. About 
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recovered from the respondent who made restitution in regard to 

respondent has twenty eight previous convictions commenci~ on 8.t.71 

have been dealt with during his 18 appearances in Magistrates' courts 

Tavua and Lautoka. He was born on 6.12.57 and would on that 

14 years old when his criminal activities commenced in 1971. 

the Suva court sent him to Approved school on seve'ral ch2TgI'ls 

and entering and stealing. He kept on escaping'" and indulginp.; 

crimes until caught. This continued until July 1973 ,"r,en he was 

to 12 months' imprisonment for escaping. ,~t that time he ;;ould have 

years of age. 

1974 he was bound over for assaultinp.; a police officer and 3 

later was ,imprisoned for 9 months for offences connected with fire 

and sttemptThousebreaking. 

In 1976 he received 5 years' imprisonment ~ different counts of breakinp.; 

During this imprisonment he improved his education and after 

release he obtained his present employment. 

t)", 

In August 1980 ;;hUst in his present job he received 6 months' imprisonment 

for 3 years for unlawful use of a motor vehicle at Suva. The facts 

case reveal that the car was very extensively damaged. It was this 

which the learned magistrate decided not to activate. 

'! sympathise with the learned magistrate who had a difficult probiem in 

After very careful thought anu consideration of a 

officer's report and the Fiji Times' Manager's offer to re-instate 

he decided that the respondent should have one last chance. 

Ho one is anxious to hurt a person lfho shows that he can make good. rn 

other hand one has to consider "hat chances he has had 'in the past of mnkinp 

and which he has failed to take advantage of. 

9.1.80 in spi"le of his appallin,o; record the respondent ~ras employed as 

civil servant in the statistics Bureau. That position may have 

to him becru se he improved his educD. tional standard cor.siderably 

he Has in prison. The civil service job may have been useful in helninf' 

preoent job "Hh He Fiji TimeD in Earch 1980. fIo;rever, he ;red 

in Suva in purloininr; and smnshing 11 car in PUgLlst 1080.: '!'he Suva 

te in that caoe appears to have given him a chance by imposinp npon him 
are 

rourts/discouraged from imposin,o; suspended 

I1t.,,,,,.os on persons who have already served terms of imprisonment. \'he 
, 

had been to prison twice and on second occasion it was a long term. 



sentences are not a soft option for magistrates. They «re usually 
IOr'l,Q..! 

for ;;reons who have never been to prison ard' who may reforrr: so [q\ the 

of. i t"over their heads. The person >1ho has had one or two substantial 

imprisonment and >1ho on subsequent occasions commits further crimes 

be said to have been deterred by the threat of imprisonment. Therefore 

sentence >1ill not be likely to restrain him from committin~ 

crimes as it may in the case of one who has not been imprisoned. 

will not quote from judgments on this very difficult aspect of senten

Cro>rn Counsel, Mr. Naharaj, referred to Lau toka Criminal Appeals, 30/79, 

54/77, 86/76 and SUva Criminal Appeal 105/73. 

Mosese Biraki and Regina, Lau;toka "upreme Court Appeal 30 
or 1979. 
Regina and Vijay Singh alias Tigger s/o .Talim Singh, 
Raman s/o Sanyasi, Lw. toka Supreme Court Ilppeal 
50/1977. 
Regina and Chet ,Ram s/o Budh Ram, I.autoka SUpreme 
Court Appeal 54/1977. 

Uraia Tukana and Regina, .\ppeal ~Jo. 105/1973. 

D. A. Thomas - Principles of sentencing. 

Regina v. Katonaisa Tuivotua, Lautoka supreme Court 
1'8/1976. 

have noted carerully ~rha t !-ir. 1. Khan has had to say on behalr of' the 

but he did not stress section 30( d) of the Penal Gode 1,hich enacts 

court shall activate the suspended sentence unless it would be unjust 

haviw:; regard to all the circumstances which he.ve arisen since it 

ed including the facts of the subsequent crime. The use of the word 

is most significant. 

It appears that the circumstances prayed in aid of the respondent such as 

and improving his education arose prior to and not since imposition 

suspended sentence. Therefor on that basis it do~s not seem that it 

belnjust to actlvatfl the suspended sentence.) l.e. wi""" +Ire (illt ifa. h61(! 
e. by S.30(.t/. 

"/hat facfs in the substantive charge or stealinr: from his employers can 

to demonstrate that it would be unjust to activate the suspended 

crime was stupid in that the respondent left the evidence of it 

he was occupying. He was under the influence of alcohol and 

to have stolen the money to rurchase more of it. f some,That unpleasant 

is that the respondent had the key to the Fiji Sixes box and had had 

several days. He had taken it without the knowledge of the !·!anager. 

been no honest motive which prompted the resuondent to pocket 

resul tant crime suggests 1,hat was in the respondent's mind "hen 

it several days earlier. 



, 
tnc~gu the commission of the crime WaS impromptu the concent had occurred 

The theft was mean in that it was money of peonle "ho 

tly trusted the Fiji Times to protect their money and their entries. 

a mean kind of theft. 

am afraid that I am unable to record 

30(d) which would make it un,just to 

any factor within the bounds of 

activate tbe 

section has obViously been carefully worded to 
It 

suspended sentence. 

ensure that suspended 

shall not be imposed hap-hazardly andAconvicted perso~must, under 

section, be carefully warned about his future behaviour and must be told 

will not easily avoid activation of the sentence if he co~~its a 

crime during the life of a suspended sentence. 

The learned magistrate did not state that it would be unjust to activate 

The respondent is intelligent and reasonably educated. 

have known what to expect if he coromi tted a further crime. 

In my v~ew the suspended sentence should have been activated and I Order 

it shall be as from the date hereof. 

1-ri th regard to the 18 months' term imposed for stealin" from the Fi,i i 

am of the view that it was somewhat 'severe in the circumstances. 

it to 12 months. Naturally it cannot be suspended and continue 

ide an activated term. Therefore I Order that it be served forthwith. 

of ~1000.00 is set aside and any monies paid thereunder shall 

is that for the crime herein the respondent will serve 12 

shall be consecutive to the 6 months' Suspended imposed in Suva 

Cr. rase 2331/80 on 14/8/80; i.e. 1R months in all as from the 

, 1982 / (J. T. Vlilliams) 
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