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Lr. rordarn, founsel for the ronlicant

"his ds & motion by Fr. Jianendra Reddy, o dirach “he

Licuvor mribunal

should

U re Tourt following 2 refusal to prant ho Pievem
Licence described in section 30 of the Limior » Oaw, Y00 nnon

saverr Liconce,

ithe appli de under section 27 o

,
4

27O =~ tny anplicant or obiector who e e
decision of o Tribunal may, i7 dissati dnedain

rreneous in polint of law, "apply dnowriidpe odidtie
1 from the date of such decision to the mrihnry-1 o
d sigm a speclal case sotting .
rrovndg ol such determination for the opininn Shavens o0 oo
Supreme fourt, The period of one mowth may Lo oxiocdes ool
fribenal Tor rood crnge,

one mont

otate a

P . o : -
L2Y Tipon receiving any such application, the PR
forvhwith dray up a special case and trancmit e e

Ohiel negiotrar of the Supreme fourt and theresTier rmoeov groaie”
cose shall be heard and dinnosed of, matatin potoedin, R
it arn nmneal by cmse stated under the proviscions Tert
oot the Criminal Procodure node,!
v, Tooveddy e supporting aff idavit in not overy o o
doun Eoodve the addveos, siiooalion, or Jocal ily of En vroneswos
the communitr, 17 oror, e o oo
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mhe 1last two paragraphs of the affldavit read ac follows -

ng, PHAT 1%t was submitted to the Tr ? ?dl that none of the

matters contained in para and (bl of mub-scctior
1 of Section 733 were proved or any of the matters contaired
in the other paragravhg of that aubwsectior were mroved ard
therefore a conditional certificate for a m"vn"; licehcc i
the circumastances ought to be granted but
refuzed the applicatlon aaying that wooplo
Tavern and drive on the high way.

rr

6. THAT the decision of the mribunal is evroneous ir law ond a
rogueat was made Tor the Tribunal on 27+h rebiuary, 1977 o
state a case for the opinion of the Supreme rourt bui e
Tritunal has refuscd to state a2 caze and contimse to relune
to do =0,V

;

Tt 48 not easy fo glean from the affidavit whet roint of law

determined by the Tribunal, or how they erred in Jaw,

Again it is very difficult to know from the affidanvit vhether he

Tribunal was justified in refusing to state a case. Thore I ro arrexre

to the affidavit of the application to state a case whic

Tribunal. Did the application set out any statement or findirs mafe vy

the Tribunal which is alleged to be ervoneous in low?

he procedure bto be Followed when aski

conlained in sections 329 Lo 340 of ihe Oriminal Procedure Mode.  Tuocobior
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io
%20 which deals with the application does not speocifically siste Tha
1

Lot

the alleged error in law maust be set out. Towever one coonld erreoy

avplicant to set 4t out becavse gection F38 which nr

of a case stoted by a maaistrate requires him to include nny o oed

of low which a ros in eubrmit to the Suprerc Tourt in Additicr

4

to ary mubmissions in law which were made to him.

ot

¢ ragistrate wos chairman of the Tribunal end Riz ol Tddavit showine

ceuse explains that the tribunal found that the

a1
v

neipghbourhood but only passing Kol

Jd.

herebhy onoouracl

whilot on the highway:; that oxisting renuivements of the roistlov rhood i

4 Anglbify the pgrant; that facilities whieh would

=
o

tovorn licence were still in fho plemning stoge for which mo apnrovals

have been oblipined frem the various autheritics, Fe affirmed thal vo
3 oy - o d
noint of low was involwved crofore lhe mrily tooahaln

Py, Nordon, for ihe applicent al the heerines o




@ 7 set them out here for convenience :—
“33.w(1) The objections which may be made Lo the grart of 2 conditional
certificate shall bhe -

(2} that the premises do not or will not have ihe minimum
furnighings or standard of accommedation specified in
section 29 or by the Board as the cage mav be s

(b} that the premises are or will be unsuitable for mblicarns!
premises on public health or siructural or cther rrounds;

(¢) that the proposed facilities for serving liouvor arec rob
gatisfactory;

(d) that the reasonable regquiromente of the neighbouriood do
not-fustify the pront oF a mablican'sa lleconce;

(e} that the quiet and mood order of %he neighbourhood in which
the premises are situdted will be disturbed if a wblicar's
licence iz granted;

(f} tha t the premises are in the immediate vicinitv of o rlzce
of miblic worship, hospital or school; or

(g) any objection (rot being frivelous or voxatious ' which
appears to the Tribunal to be sufficient erd is an cbiecilor
relating to the premises and is not an objection nerseral o
the applicant.:

Under Section 33(2) the Prihunal must refuse the annlicalion if

raragraphs (a) or (b) of subsection {1) are wroved wult ro obiectiors

R ) . el Y
arose vrdor (a) or (b). However, the Tribunal vnder “eciior "Hi2) can
n its discretion refuse a grant where matters contained in vorssrarvhs

i
fc) to (K) of subsection (1} are proved, Mr. Cordon sintes Yhat nere

of theae were proved and that tha Pribunal was wvrone in firdins $rat the

proposed tavern would add Yo the hazards of the main hishway by encovrnsine

- . . e 5
motorists to dripk en route, Ie now says that under section 35\5\(¢j
the obicction must be one relating to the premises and that the bebaviour

of motorists is not a matter related to the premiscc. Tt v, Teddy's
affidavit does not allepe That the Tribunal erred in low In consirainrs
fthe lilrelihood of motorists using the tavern as being an ohjinciion

:pocullar to the premisco.

the maglotrate's affidavit statos that the Yribunel 2loo fovnd ikt

he provosed tavern licence was not justified by the rensonsble roarire-
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menls of the neighbourhood. 1'r. Cordon has nol submiti hat tho

Tinding wom unjustified or in any way erroncous.
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Tt comes under moctlon 33(?)(d) and would thorefore ho s vroner rrovnd
~for refusing the application, Thether Nr, cordon's Cailure to refer 4o

J.

‘this aspect was due to overslight or some other reason is not apparert.

muring the hearing of the motion T observed to Counsel that the
gourt found itself in come difficulty because of an absence of infor-
mation revealing facts and findings of the Tribunsl. Thersupon
~Kr, Flower, Crown Counsel, appearing for the Tridunal, tendered nhoto-
gtats of the proceedings and findings and the Court offered to stand
down for a while until Mr, gordon had perused them. ¥r, fordon declined
stating that he preferred to let his applicafion and submission stay

as presented,
Lr, peddy's affidavit in gupport of his motion is innderuate,

I would say, with respect, that his first step should have been

to obtain a copy of the proceedings and the Tribunal's findings ard
‘reasons for refusal. Uging that as the basis his avplication to the
~mribunal for a case stated should preferably indicate the alleped error
'_in lav. wollowing the Tribunal's refusal to state a case the denonent
could then have set ocut in his affidavit to the ﬁupreme fiourt the fTacts
Cand findings of the Tribunal as required by section 333 of the fripinal
 ;Procedure fode and annexed thereto his application to the mapisirate,
‘Had this been done it would have been apparent to Hr. corden that the
omribunal based its refusal on findings under section 73(13(a) as well

- a8 under section 331 ().

Tt is probable that section 33 (1){g) when referrins {o preomises

" ueans objections which can be attached to the premises o opnosed To
‘objections as—opnosed to the applicant personally which may be made
under section 36, Whilst T am not purporting to rule on the meanirs of
nan objection relating to yremisest uwxder section 33(1)(#) it may erbrace
net orly the actual building but the siting or lecation of it. by
‘ressons for that tentative view is that section 3%(1){a)a(b) cover
Turnishings, accommodation, mublic héalth, gtructural N OTVER srounds
of that nature; therefore reference to premises in section 731 )

. must contemplate other aspects,

Towever, the cbicet of stating a case would be to deformine whether

it can be argued that the final deeision regis on crroncous lesal grounds,

Tiow does the Triburnal substantiate its findirg under section

(a)?



(5)

I am of the view that the Tribunal should gtate n case aond
I ORDER accordingly. Had the initisl request been rroperly drafted

the 7ribunal would no doubt have acceded to the reauest, can

scarcely be expected te met as advocate for the swvwplicant in o search

for legal points.

3 It appears to me that in complying with section 38 of the frimiral
‘Procedure (ode, the Tribunal should, among other things, have reference
te the meaning of vobjection relating to premises” in section ESERIGRE
to the relevance of fthelr finding that vthe tavern" is merely part of
‘a lerger contemplated unauthorised project; and the facts on which

their finding under section 3%{1)(d) was based.
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