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EN;; EO'SAMI s/0 Yanadhan Goundar  appelinnt

v_% .R.E GINa r | Regnondant’

5 ﬁ. bhankar Counsel for the ippellent

5. C. Uuhara) . ' " Counsel for the Responderl
JUDGIENT

The appellant waé"charged with three Eounts, namely causing death
dengercus driving contrary to section 269(1) of the Penal Code {now
“ibn'238)} driving a motor vehicle whilst under the influence of drink
trary to Section %9{1) of the Traffic Act. The third count of dangerous

'ﬁg is difficult to understand since the offemce is covered in count 1,

is not exnrecsed as being an alternative oount.

'fhe appellant pleaded not guilty, and four prosecution witnesses yore
led, At that stage the appellant stated that he wished to plead guilty,
_hjhé tnen did after the charges'were explained to him and he made quite
quivocal adrissions showing that he understood the charges end adnitted

48 uhereupon convicted on the three counts, and after hearing

the avrnellart
txgatlon the magzistrate sentenced him to two years lmprisornment on count |

T

months imprisonrent on count 2 and three months imprisonment on count %,

0 run concurrently. He was also disqualified frow driving or holding
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iv1ng licence for five years on count 1 and one year or count 2.

The apreal was originally against conviction amd sentence, but excernt

:Ount 3 the uppeal was restricted in effect only to the sentence of ¢

ban  ooars

Gonnent on count 1. As to count 3 since this offence is covered by oouni 1

OﬁVicticn or senterce should have been passed on this count. Crown .onno
das this point so to that extent the appeal succeeds and the convictior ond

=nce. on count 3 are set aside.



(2)

‘As to the appeal against the two years imprisonment on count 1 de
i has argued strongly that this is harsh md exces:ive und out of “oorning:

ntences passed for similar offences in other cases. It is.of ;aursé

_es than others. I was referred to the case of R. v. Guwlefoyle / 4 5

N

'44'where Lawton, L. J. set out guiding principles with regard to the

rént kinds of circumstances giving rise to this offence. There are

qgé of this type where for instance the dangerous driving may result fron
Sésof judgment. But Lawton, L. J. made it clear that in the mor e

.hén51ble type of dangerous dr1v1ng, where for instance tnore is a reekleos
ard for the lives and safety of others a custodial sentonce is called [or.
1) s_dase there is little to be said in the appellant's favour. ﬁe'had Daen
nk;ﬂg and was drunk. His condition was such that at the petrol station at
hé.pump attendant asked him if he was sble to drive home. The atnellant
d ¥hen have been warned, if he was not already aware of his own_COnditién.

ove off from the petrol station in a dangerous manner.

t the scene of the accident, according to eye witness reports, he was

ng at high speed, swerved rlght across onto the wrong side of the road

1éar road for no reason and drove head on into a car coming in tne.ovposité
tién. It is sometimes said that God looks after fools mnd drunks, and tre
Lant was certainly comparatively unharmed by the accident. But in th oﬁhgr
he driver, Dr. Arora, was badly injured and has ﬁeeded an artificial

: His wife who was seven months pregnant.wds killed, and the foetus

ied. This tragedy was caused by the appellaﬁt,driving nuch too faét and
g@:busly at a time when he should not have beén.behind the wheel gf all.

Tha appellant has been a driver for twenty years, and has been an

1ance driver, wlthout any previous convictions. That is in his favqur;
nsthe other hand a driver of that experlence should know the danper of
ng t9 drivelin his condition at any time, let slone at night. The courts
fhelp but tdce note of the fact that there is a lot of drunken znd

Ous driving on the roads of Fiji, & fact which is cuusing much public

The present case would certainly come within the category that Lawton, .....
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Defence counsel has referred me to cases where a fine has been imposed,
those are all cases where the dengerous driving has been reprehensible

perhaps more errors of julgment. There have been cases where a similar

cased.,

qrrectly. If the senterce is heavy, it is still well within his discretion

toka, __
t Hay, 1982







