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Acoused prrsons present on bail
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The tw accused were, affer nroceedings under fection 255 of the
Criminal Trocedvre Code committed for ftrisl before the suprere rourt on six
counts of lorgery, uttering and receiving monej on a forged docurent., On
2%rd June, 198% an information containinma the six counts was leid zpainst
then in the ?uprewe'court by the Tireector of ™iblic FProsecutinns, On 7t
September, 1981 they apneared hefore the rupreme Tourt and ple aded not
guilfy to the charpes.: On 13th October, 1681 the case was called on for
hearins, the accused, his counsel ard the ansessors vere n?esont bt
counsel for the prosecution was aboent, e could not be contacted rnd ofter
about am hour's delay, without s~vy inTormation forthcomine, the charses
aga:ns both sccused were dismissed, \

the Director of Tublie Prosecutiocns, on the 20th Cctober, 1901, filed
a‘frcsh information containing ihe some oix counts and the case hnn been
called on for this criminal sestion. fovnsel Tor the accused novw afmjes
that the information ig bad since it was laid without fresh committal
proceedings. In support of his arpument he relies heavily on the reporied

: X . 7 AT deecioions of the
cases of P. v Thompson, @. v rlein ifmqi/ 5 AR 1020, decision i

tourt of prpeasl, Ariminal Mdvision.
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2 Tn TAGE, althensh there io rrovisinn dn 4he Oriminal "rocedure fade Top

he  monenrrearance of A comminirant i s hoarvine in oo Vacistrate's Nourt,

n

here i no similar mrovision For herrines in the Dunprome Tourt sand no

rovision Tor the nop-apreararce of tho rrosceuber either 4n a Macistrate's

ourt or in the surpreme douvt., rhui Section 267 nrovides that the practice in

_itd_briminnl nrindiction by ihe "umreme reonvl 2ha1] bhe sooimiloated an nenrdy

~

_as'circumstanccs will admit to the proctice of the eriminal courts in the

pnlted Fingdom,” Fowever the matter in the 'nited Yinedom is not merelv o

nestion of rractice heins alfnrcted Ly shalutery pravisions not applicable in

4
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Fiji. . There is Tor.instance Tection 2{2) (L) of the tdministration of Justies

{Fiscellarwous Frovisions) et 1033 which yrovides -
'mn%ﬁaﬁ: hereinalier rrovided no i1l if indictmert
‘o charging any person with an indicisable of fence shall lie
“preferred uniess either -

o (a) the person chareed has heen commitied Tor
' trial Tor the of fonce: or
(Y the bill is preferred by the direction of
" the Oourt of Appeal or by the Airection or
with the consent of a2 Auden of Lhe Wigh
flourt ..."

.

Mhere is no similar provision in snd the only relevant mrovigion i

action 224 of the rriminal Trocodure roda which nrovides -

‘rhenever any charee hag boan broveht apoinal any worson
of an offence not trinkle by A losintrate's Tourt or as
te which the Fariatrate 4z of the opinieon That i1 ouecht

~to-be tried by the suwrerme court or where an ﬂﬁn]icatﬂOﬂ
din that behel? has beer made by a mblic rroscoutor a
preliminary enaniry shell be held aceordine o the
provicions hereinafier cortained, bWy » Inedgtrate’s
Sourt locally or otherwise uérroinnt.“

T+ will he seen that there 4o nofline in this wevisiorn to sueecst thore

shell only he ore information 1aid Tor ove commitinl, and fhe prelinminary

'induiry is after 211 simply or mainly concerned fo ensure that there is n case
to éo to the fupreme Court, and fo allow the deflence to kmow the extent of the
pfosecutiOhfs case. *nd the order in fthe previens henring was that the charper,
ui.e. the infermation, be dismissed net that the whole proceedings bhe, disnissed.
.There‘is surorisingly 1ittle suthority on the noint, the case of =, ¥

Thomngon T, v Clein seemingly beine the only one comine near o coverinm the

point, James, L.J. sald in allowing ire appenls that he based his decision
on the rrinciple that it is only once that an indictment can be preferred on

basin of one ecommittal. Unforiunatelv thére was no indication where that

'?principlc“, if guch it was, came from and there vere cther issues in the
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(3)
‘ease which were relevant. Also that principle does not seem to have apnlied
where a noble prosecui has been ontered followed by another indictmert, for

‘(‘i

Cipstance in the case of FPoole v, The ~ueen fiQﬁl/ AC22%, although that in

_:g-ﬁenya caze. And in the case of arifliths, fernik and Tearn v. D, Zgﬁn /

13

Mo 0.1, %07 where a judge purporied to strike out indictmerts ard enter

'verdicts of "ot gquilty' without cver arrairmins the accused or Ialdns wvleas,

1 o e

': 1{;”3@ rold that this was a mullity b initic. ~here was no disenssion, no

1T

tior of necond commitinl proscedingn Yer dndiciments were filed but

Cthesc were done with the Jeave of ihe judee so that irn nccordarce with

'jﬁoétiON 2{2Y(1) above gquoted there would have been no need Yo hove held o
Copreliminary inquiry ih any cane go that there is no assistance tp be found
“‘here. |

| Pocle's case was based on the irﬂérpretaticn of section £2 of the
"fFenya rrimingl Procedure node and the construction mut uvor that section by

: the Judicial Committee go to that extent it did net follow melish law., 1%

.ig possible that in a similar cnse in mi:

e

i the interpretation of feection 71

of our criminal Treceodure fode would lead to a similar result but for the

present case in-the sbsence of any relevant provision in ¥i3i law the Tnpglish

“lawr ard practice so Tar as it can be made 4o apply mist be Tollowed, 'he

ceituation dis unsatisfactory - no elesr miidelines ean he found in textbocks
“or precedents. '

v

_ But din oo Tar ns the Thompion and fledin ense is concerned it does contad
j:é_principle, vherover it came from, which T can sce no way of avoidineg,: and I
_ must follow it. It follows that in the absence of now commitial proceedinms

| to present information based on the original cormittal is wronply laid and it

© s guashed,

‘Lauteoksa, _ {n. 0. T, Bvde)

“30th Harch, 1602 . Jud ee






