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Ci viI Jurisdiction 

,',ction "CJ, 573 of 1 981 

?laintiff 

ll. ~·T j) ~'I 1, EARUX ALI fin ~.li T'ewaz First Jefend.ant 

A N " u 2. ~rADIRA. :iIS}~~ fin t:ohammed Shaukat Fsssan Jecond Jefenda' I 

i·ir. S. Prasad Counsel for the Plaintiff 
Counsel for ::he ~;efc~ll2.nts l-,T. ',J. F. Shankar 

t&red pro:pr ie to::' of 13.nd under a 

protected crO~.m le:ise, rnld +:}-:e 'A,::::f9nd:::ints, !ier S,Jn !..'!.nd daughter-i!l-law 

"­occupy a :2-0U88 and house site, on the said lc;~n:L 0ispute havingtiSen 

betHsen the ulaint iff anri tiH~ dsf:3 mants ::md the pIa in tiff ~1aving given 

them notice ~o v',cat:::\id,~i an order for posses3io," under section 

169 of the 1,:::,21 d IJ,l ransier Act. 

1
1
he position is that in ,ay 1 t?81 the plaintiff :x::rmitted the 

defendants to occupy the house 2,nd house site fr-28 \,)f rental. If that \'/81'e 

all t~e plaintiff would be entitled to hcr order for possession. But in 

replying affi(:avits the defendants declare that on 23rd October, 1 gS1 

the ~olaintiff cmd her husband ."~li Ue"rlaz entered into an agreement "lith them 

to transfer the house and house 3i te to them with the consent of the Lands 

De,pe..rtGen t. 1
1
here 'dere 0 ther provi sions under the agreement. The fi rst 

defendant's affidavit in paragra;oh 6 s:ys that the consent of the Lands 

Department has been obtadned, but that is probably not correct since 

8 says that the defendants' solicitors were applying for such 

'?he af:'idavit also claL::s that the defendant is seeking specific 

ormanc e of the agreement in the Court . 

. ~part from this agreement t he defendants '.ould no t have aery 

ds to resist tree pladntiff's application under Section 169. 

As a preliminary point the pladntiff argues th:ct since the 

a.el'end"nts base their case on the agree lIBnt , they cannot succeed oecause 

agreement is a dealing in the land which is unlawful and null and void 



(2) 

under Jection 13 of the CroHn ~ands Act. There Ttlould be merit in this 

argu.-nent if the defendM ts had entered t{~e land in pursuance of the 

agreemnt, out that is r~ot the case here. '{he defendants occupied the 

house :~nd :lOuse site about five ::"onths before the 3.;;;;re8oent, on Hl"..at ;-·,'a8 

ooviously a pUTely family arrdr:g8::1ent" Ithey are seeking the corn ent of 

the Lands Department tQ a tr~ir..s±'er to theyn and then seeking specific 

perfom,ance of the agreement t.hr'Jugh the Court. On this basis they seek 

to resist the application ~-'or vac.J.nt possession. 

The plaintiff ,md ,cer husband now deny any such a,;Teement and 

clair::i th,2.t their purported sigTBtures are forgeries, but t;"at must be a 

matter for evidence. 

In my opinion therefore there is a triable iS2ue and the 

prelimifl..ary issue raised by the plaintiff is ·iismissed. 

Lautoka, 

26th ,'larch, 1 932 

j J ~(L< 
(C. C!.~D~ke) 

Judge 


