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'ﬂétween

' TREWITOLIE ALIAY EDVIARDS tat Tlaintiff

- and -
TWITLLIAN STAIDERIVG and Plaintiff

- and -
' FAGAVTAL GATDET nefendant
nr. Sahu Fhan ‘ founoel for the 1st Flaintiff
¥r, B. C. Patel rtouvneel for the nefendant
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The two plaintiffs purchaged the helaresiar hotel at Padi fronm tle
defendant for $200,000, A dispute has arisen ag to whether the purchasers
(plaintiffs) or the vendor (defenﬁant} ig 1iable to mnay the stamp dufy of
44,000 eriging on that transaction, ‘

The Tirst plairtiff is a Oanadian barrister, in the state of fibertas
.and the defendant's lawyer is a nractising rueen's Noungel, ia the state
of Ontario. Fegotiations for fhe sale of the hotel toolk place in Canada
whére the defendant also resides. Teither lswyer is versed in the laws

of Piji and the agrecment intends to idertify *he narty liable for

statutorvy tarxes and other fees accompanying spch a transnction. Paing
arable to itemise the varions fees and taxes by reference to their

stétutﬁry nemenclature counsel had to nee menernl terms. They disagree

a8 to whether the purchaser or vendor is liable under the asreement for

the stamp duty payable on the fremgoction, It havine boen apreed that .
any dismute should be resolved accordinm <o wi9ian law the plaintiff applies

to this court for o declaration that the defendant is liable to pay the

.

stamp duty.



g
sl (2) ‘

“lim application filed on 20th October 1980 ig supporited by an affidsavit
which concisely seta out the relevart facts.

The defendant had prepared a draft agreement dated 9th rpril, 1020,

to which the plairtiff zdded a now elause, clauvse 4, whieh comprises sub-

clouies (a} Lo (h) antd he omended clavse 9, Tin amendments were included

in an exccouted apreement dated 154h Lav, 1000, 4r which the smended clmise

(9) appears as claouse 10, Thotostats of the draft ard concluded arreemnnto

qro armexed to the nlaintiff's affidavit and marked ™' and "4 resrectively.
The deflendant Uiled an affidevit dn reply on 174h Wfﬂﬂ'"l\ﬂ.}"‘f, tont,

Parseraphs & to 11 of the plainiiff's all3doavit read an follovs.-

"G..  That it was spreed betweer the plaintiffs ard the defendant,
inter alia, that the plaintiffs would not pay for ~nv stemp
duty on the fransfer of tho s2id premises but the vlaintiffs
would pay for any sums pavable either ns ghamp duty ox
ctherwvise on the transfer of ony licences in resnect of the
hotel.

7. ?hat ccordqnplj the 11111 if e rojcotod "Jﬂﬂﬁe o of th

£, ““hat the dofendnnt had accopted the contents of paragraph
C herein. . o

S. “hat it was clear that no registration of a transfer of
" 1and can take place without the transfer document being
rroperly stemped and stamp duty paid,

10, 7hat in pursuance of paragraphs & to 9 both inclusive herein
and to rTemove any doubt the Final Apreement provided inter
© glia,

(a) In Clause 6(h) it was provided that t*mhe Vendor
o be respongible for all costs in providing the
purchasers with registersble documents and any
costs which may he incurred in clearings title."

(b) Tn Clauge 10 it was remrided that If there be any
Cassessment or dues pavehle to roverrmentnl antho-
rities in respect of the trenafer of any licences
and without limitine the sererality of the T OrTE - )
roing to include the Wiilar Slamp Max the same shall .

be horne bv tho Turchasors,

1. that to mive effcet to the contenin of poracrnnhn ﬁ‘tn a
herein Olanse 9 of the Tirst terveemert wis exrrens
by deleting Yor oiher anthtoriticsr dn lines 2 and

Il

1

In order to undcrstanﬂ nararranh (nuprn} ot ke murchaser's
affidavit it is necesszary Lo sct ovt “lanse 9 of the draft apgreement

nanrex R" which reads -
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no If there he any asceg-mony ool e

arthorities in reaspeci of
other aunthoritics and withort Lim
the foregoing to include the "ijien

®

Tiannan ar

Alate of

et

arall be borne by the Murchasers.v

Tn Fia affidavit the vendor dealaron that Mlavse 10 of The oononted
agreement wng irlterded to impome vnen Lthe wwrchaser the 1ialbilids Loy
stamp duty. Tle alleges therein “hat olavse (1) simply roforn e e
dincharepe of wrior encumhranceos, .

Fr. wdwardns, the firmt.pluintifr, cave ovidonco an U000 e oo
that he deleted the words "or other suthorities! - Cram Clpupe O in the
dréft asrecment becaise he thought thev were ambipuvous.

“here, gs in this casge, the parties do not apree as to the neaning
of an aproemont executed by them one has to oxanine the nrweement ro oa
whole and poeribe to it if possible an internzotation which i en-siotent
uith ite wording. _

Does rnlause 6(h) make it apprrent that the ohlissticn tn nay gtorm
- duty rests on the vendor?

. Tiability for atamp duty doos net arise voler any atnfute soverring
the mode of sele, transfer and roesintration of renl an? norsonal nroperhr,
"It is imposed.hy-the Stemp Dutdes fotb, an. 205
aection % thereol enascts that duty ohall he Jevind in veonmeb of the
instruments specifiéd in the cchedule and shall be an ool ont irn ihe
schedule, <ection 5(1) states that stoan duty i oo debi due to T

I'njesty.

gection. 5{2) ard (7) state that the rerson lisble to pay stamn dul
is the person described in the schedule as the *person primarily lienlo,.
and nofhing shall_exbnerate him from that Iiability. '

mhe sehedule states that on an ingtramont rocordixr:s the trarsfer on
sale of any property the duty shell be 92,00 for ovhrr 100,00 of core

roa,  Irn the

gideration and the person primerily Iinbhle fo the

The

ingstant case the plaintiffs are arngferecen.. 4 nrle and murchase

agreemert i3 not an instrumenrt recordins the translfer of propertr., mhe

tranafer tnkes place on cxccution of the convevance and one would not

evpect the stamp duty fto be pavable vntil the corvevance io execuied,

Fowever, under section G0(1) -

niny npreepent for the snle of ary osinte or intercot
proporty shall be chareced
be maid by the yrthaser o8

e gnle of the estate.n

4'1, . =
o mrme o0 valoren

townre an nelnal rarafor on
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' Aecordingiv the sale and purchase asrcement erecuted by the parties

. was chargeable under section 02(1) witr stawp ity as if it were the actual

ﬁ'convevance. Tt was paid by the purchaser pending the outcome of thesze
proceed:mpﬁ and the %4,000.00 dutvy in stamned on the ghreement for sale,

fection 08(2) readn an follows -

n(2) “rere duty has been poid in conformity with the Torepoing
provigions, the itransfer made to the mirchaser shall rot be
chargeasbhle with any duty, and the “ommiseioner, upen application,
shall denote the pavment of the ad valorem unpon the transfer, or
ghall frarsfer the ad valorem dutly therelo vwnon vroduction of the
contract or asreement ~ duly stamnad. !

_ TE din apperent from the ahove mibnections (1) e (2) that iF there is
an execnted written agreenent for the aale and mrchase of an interest in
laﬁd it st bear the stamp dutys if o conveoyance ig executed without any
‘_'Drzor written agreement then the convevance will have to hear the stomnp
duty. If there is, as in this case, n duly stmmped and executed npreemert
. for sale the Commissioner for Stamp Dutics nust on recuest endorse the
‘gonveyance to show that stamp duty has been paid,
hen mat the Commisstoner endorse on ' conveyance that ztamp duty
‘hasg been paid? Is it before the convevance haa bheen repictered under fhe
Land mrancfer Act Cap, 131 o is it after it has beon registered? The
answer, 1 thinlk, is provided to a great extent by section 48 and seclion

100 which enact:-—

ernter in or upon any rolls, . booLu or records any instru-
rent chargeable with any duty who knowingly enrols
registers or enters any such dnstrument not being oulv
stanped ahall be ,ilty of an offence and liable tc a
fine not exceeding twerty dollars.m

AR, VPIY rerson whose office it is o enrol, register or

”100.(1) iny document which ourht to bear a stanp under the
' nrovisions of this Tart shall rot bhe of any val idity
uniesg snd until it is properiy siamped nor shall any
Judge, magistrate or officer of any court allow such
document to be vsed, zlthoursh no excevtion be raised
thoreto, until sueh document has been ficct duly stomped.

(2} But if any such document is through mistske or in-
advertence reccived, Tiled or used without beine rroperly
stomped, the court in which the same is so received, filed |

©oor used may, if i1 thinks £it, order that the same be
atamped, and thereuron oueh dooument ohall he nn valié ns
if it had been properly stamped in the first instance.

It would appear that the leglistrar of ¢ mitles un&er the Land pransfer
ket camnot, by virtve of sections 48 ard 100 (supral, roceive a convevance Tor

+

registration unless it bears either the requisite stamp or an erndorsement:

of ‘the Cormissioner that the stamp duty hns been pald or he views the
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- ptamped agreement for sale. 11 would an ar that that conclusion is con-
sistent with the provigions ot the Land mranafer ret, ran. 131 which
prescribes the mode of prevparins and rorsinterings o corveyarnce for the

transfer of land., Section 44(1) ana (2) which read as follows :—

g .

néd, (1) mhe proprietor of ary land subject to the provisions

of this 2rct, or of any estate or interest therein, may transfer
the same by executing a transfer in the pres ornhod form, which
transfer shall, for description of the land intended to be
deslt with, refer to the irstrument to the land, vhich such
further description as may be necessary, and shall contain a
vrecise statement of the estate or interest intended to be
transferred.

(Q}I?raﬂsfors shnll be *Ppiﬁtﬁr@d in the preseribed manner
and trongferees shall hove prioriity accordine to the date and
%ime of registration.?

The prescribed form appears as Porm 7 in the Tirst “chedule to the
'ﬁegulntions nade under the Lmad mrdnﬂfor ftet, which mrovides that fhe
transfer o be repistered shall reveal the consideration vpaid by the
purchaéer. The statement as te the mirchase brice enablies the stamp duty
to bhe calculated if this has not been paid under a prior apreement Tor .
.éale. | 4

nounsel representing the parties did not draw my aitertion fo section
o8 of the Utamp Duties Act and T have not recnlled counnel to agk for their
viewsdon it becanase this judnmont hnn already been delaved due o A mis-

'hap whieh incapacitated me for alout a month,

P.W.ilﬁure gh Chandra, Deputy Negisirar of Titles in Land Tegpistry states
that the Tegistrar will not remister any conveyance unless lbe gtamp dut
~ has been paid,

It appoars to me that if land is sold and conveved without o written
eereement the document of transfer must bear stamps or the Commissioner's
certificate showing payment of °Laﬂﬁ doty otherwise the Begimtrar of Titles
is barred by Sectiorns 48 and 100 Trom registering it unless there is a duly
stémped execnted agreonent for sale in hich case it is the agregment ard not
“the conveyance which must be stamped, T1 follows that parment of gtamp duty is

4

pre- ~resuizite to the romistration of o docunment of *ifle and elavse 6(n) of the
agreenert requires the vendor to provide a repisirable document of title '
aﬂd‘ﬁe cannot do go without ravire the stomvn duby,

Or the basis of clmioe ff‘w\ the nladinddl? vould e Pmi““ﬂﬁ % i’
 dec1 srstion unlese "lmuse 10 vorien ov neentives iE.
Trn my view Clavse 10 is framed in a peculiar Tashior, ™he word s Tany

assessment or dues payvable to roverrmertal anthoritics in resrect of the
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:trqﬁsfef of any licenceg" in Tlouse 10 clearly refer tn tle fronsfor o
“the purchcuor of -1licences connected vith the botel buminess., !low dees one
“limit the meaning of those words? UThev cover o very narrow field viz,
fees peyable on the itranafer of relevant licences, Vevertheless those
.wdrds ere followed by the exprension "and without limiting the renerality
of the foregoing to include the IFijian “tamp Tax".  Tn my view reference
to stamp tox in rlause 10 would not iimit the meanins of Hoyos payable
'for trancsfor of licencen o oo 1o dxclunjvoly restrict 14 to mean A
Cdin the nature of stamp duty. "o so covafrue sny refevense fo atamn dut
o would chenge the wmeaning of “duen pavable Tor licence transferat to
something miite different nawmely, "dues in the naturve of atann dotyr,
The Ttarp rities teh makes ro refernren Lo licence or Lo fees mavable on
the transfer of liccreen,
The exyression "ard without limitins the rsorernlity of the foresoing
to ircluie the Vijian Stamn Tax” mayv have been interded to show that the
purchaser vas to pay stamp doty in addiftion to fecs for transfer of linences,
' _and that the expressgion was included fo »rovent the operantion of the
'pjusdem generis rule. However, vfeen for licence tranalfers" are so very
different from "duties imposnd under the “tamn Acth that neither éypression
“eould 1limit the meaning of the other nnder the ejusdenm gereris rule; i.e.
within the bounds of clanse 10. ' .
”%c Qﬂreemmnt was drafted by lawyers of GOP81dPrab1e experience and
-they clearlj intended to be bound by clause ?O. owever, the vendor sayd
it was intended fo show t%ai the Tmrcha ier must pay the ctamp duty as well
 as Ticence tranafer fees and the purchaser savs that it wag so drafted so
a8 to exclude his liability for stamp duty, _ |
T hawve to con”true the doocument s a whole and if clavse 10 means thdt
'_the puréhaser ghall poy stamp duty then it wonld cdntradict clanse 6(n)
'-.ﬁhich in ny view places that lisbility on the wvendor., There is nothing
vague, cornfusing or ambiﬁuous ebont clavse G{h) apd therefors its mearing
‘7__shou1d not be limited by the somewhat confusing lanpuaee of clause 10,
I conc?udo that the asrcement pleces the lismhili %" for stomp duty on
Cthe vendor and that he is ertitled
effect. . o .

fhere will therefore be Audsment Tor fhe vlaintiff Tor the declaration

te his renuest for n declaration to that

prayed and Tor his faxed costno,

I;.A.'[Y?TOE@L s (."‘( . 13174 "I‘”‘)

12th Mareh, 1002 Judee
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