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The hro plaintiffs purchased the i·oJ are3in1' hotel o.t l' ndi fron Un 

defendart for :);200,000. A dispute has c.risen '18 to l1rctl1er the purchasers 

(plaintiffs) or the vendor (dofcndort \ is 1 iablo to n3Y thc stamp duty of 

$1\,000 c.rising on thnt trnnGrlction. 

The first plainti.ff is n. (Cnnnrlian barrister, in t)", "'tate of Alhortn 

and the defendant's lm'Tycr is a nractisinp, ('IueGn's ':Q1111seJ, jn ire state 

of Ontnrio. Negotiations for tho nale of t},e },otel took r;lace in Canada 

Hhere the defendant also resides. "either 1m-ryon is versed. in t119 lmm 

of Fiji and the agreement intends to identify ':h" nilrty li8.1ele for 

s'tabltory tnXos and other fees accoml,)E!.:nyinp, f111Ch a tr,'l]lsnction. " . "'C1J1~ 

upable ,to itemise tho vnr:i.olls fees nnd bn'os by reference to their 

statutory nomenclature counse1 had to 11 tJC p:cnern.l tcms. rT1he~r ois8.p;-ree 

as to \'J~1c:tl::8r the: purchaser or ver)c1or in linhle 11nc1er tho ar;reemcnt for 

the stror,p <111ty po.ynhlo on the trtmsoct:iOll. It hn.v:i.nr; been .or-reod tll.'lt 

I~ 

any disf!uf;p nl'ou1d ho reoolvocl accordinr; to ",':L:jian Im't thn }!'::d.ntiff rqmli(?[) 

to this court for {l declaration that th0 dof8nfln,nt jo linb18 to }l.'lY tl:c 
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Eis application filed on 20th October 1 'lPO in supported by an affidevit­

Hllich concise1y sets out tho relevn:rt facto. 

The defendant had preparod a draft aGreement dated 9th /',pril, l~eO, 

to u}"1ich tl10 lllnirtiff 

claUdes (a) to (h) and 

added a Y'.CH (;1!?J1GO, cJ.at10e (;, HllicJl comprisos oub-

],0 DJ:18mlcd clrulf.)c 0 

in {j,n CXCC11i;ccl nr,Tccrncnt dn.tr;d 151:11 l-;nv" 10[""0, :ix' \)l'jr::l1 "1;1>0. [lr:tondo() C}.rl11:"jO 

(9) appears Cl.D clause 10. Fhotostatn of thc dr~ft and. concJ.uded [).rr:reCD0.ntD 

[lrc l1nncxcd to the nlrd.ntiff'n nffjo.tlvit nnc1 mnTknr1 11'" il.nc1 ,/_, rO:Jlx;ci:ivcl:v. 

I-'he clc;[e!'l(lant riled [J,:n nff"i.<ln.vii; in ]"np1:v on 171:11 T'nl)T1lnrtr, 10f!1. 

PnracrD-})hs G to 11 of the plr:d.ni;iff'D n.fri(ln.vit rco.r1 r'tQ folJo'JG:-

!' 6. rphat it lT3S ar;recd betiIeer: tl l 8 plaintiff 8 clefoYloo.nt, ,'Cl:r Cl tl1<o 
illter alia, that ire -ploini;iffs "JOvId not r'll-V stem!) pay for 
(]uty 01"'1, the tl'n.nnfer of tllo srd.d premises TJln.inti.ffn b\J t t11e 
i"i01..1.ld pay for any S11m3 posable ei tller [l.3 sti'lJTlT) (11:) t:.r (11" 

cthervrio8 on the trt1.118"fer of !..l.ny licences ill reoT)0ct 0::: thc 
hote 1. 

7. .';'hnt accordinr;ly the: Plaip'~iff8 rC,jccteu. (;l[l.1J,,}c 9 of the 
-:-;'irnt I\[,:,roement aD rmh:rdttc;d n.r,d mn(l.o <':1.mcn(lrncn!;[l theroto. 

c. 'I'hnt tho dcfendn.nt hrL<.1 [l.CC(;ptCrl tlw contento of IY1.T11.f,"I'n,ph 
( 110rein. 

9. l"1}1at it Has clear tho..t no Y"'e{!;istrD.tjo1~ of a tro.1Elfer of 
land can talce plRce 1-rithout the tro.nsfor docllmcnt beinr; 
properly strunpfld ~nd stRmp duty paid. 

10. 'T'hat in pursuance of pi1:rarsraphs 6 to 9 both inclusivG herein 
Ilnd to renlo,-3 any doubt the Final Agreemont provided inter 
alia, 

(a) In Clause 6( h) it vras provided that ""'he Vendor 
to be responsible for all costs in prOViding the 
purchasers ,lith register8:ble docLl.ments and any 
costs vThich may be incurred in clenrinr: ti tIe. II 

In rInusc 10 it '<.'lan TY]"r""'.v:lrl("'(l i:hn.t I1If t:loro be nry 
assessrJont or ducrj rm.:r,~blc to (('ovc·X'Plncntn.l [lll,t~,()-
ri t:i83 in respect of t:hr: trm·'sfnT' or a:n;l licence:::; 
2nd H:!.t:lout 1:Lr:1i tir.f7' t·h(.; r:';noY,~1..1,ty of thr: .f' 01"0-
f'oinr, 1;0 i)'\.c1ude t1'0 ·,,1:i ,-i inJ1 :-<1;n,!'"'lp 1")1:iX th-; S,!lJ:i8 sli!?.11 
be borne by t1ie 1\)rc]".'.:.8(;J'~:l". 

11. r'llH~; to {:,l.V8 effect to t]-!\; contc:nti> of r),~'·t'.;'J\:l,,"~)l~~·; G. to 0 
}"'crein Clause 9 of "t"he 'iT'r;1.; ;"n:rOPTi1(;ri t 1 .. ;'):3 O:''.:T::T'8ss1;r ClJ'lOnd.cd 
D;,T c3.Glp,tir,{~ liar ot.l:(":r ,,,:~tl cr'it-i,e;ji' :in J.:incn ;:. nncl )\1. 

~j"l order to l..1nc1crstnnr1. Jlr:.rCl.r:'J.'rn"'l~ :1 (;;11rn'n) O"~ .!;]1:.; r::urcJln.ser's 

affidavit it is neCGssary to n(:t Old~ "'1:"11180 9 of the: drafJc agreerne?".t 
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nO Tf th8yn ;)8 o.ny (1f;~::;C';~' "e·c;-,,!; C',' 'j W:'; -t:-, , :1~'- ,r, ('(f'/(:J.-'-"~-. 

,:1ut]'1oriticn in rOSl":·Gct or ~,1~(-, --1''''',-.1''';'''' ",c' rr Ij(;r~:-,c'? (,-," 

othc:r c:ttlthoritioG arc] \ritll()1~t l:i.ly
):j':;:i::;(r the: t'~'?ro-(."1:i1:'- r,': 

:~ho for8 r;o iJ1{~ to iT) elude i::l-~c i 1 i,-i :L,:,n r:t r',:'-:rl n :lZ t1-::0 ;] '--'ne 
sh:111 be borne by the; T'11,rc:-'tlSnr;1.!t 

nr::Tccmrmt U,'iS :ir:-I;r;p(l,cc1 to :i.mno:)c llnnn -LllC :r,:nlrcha~Jcr t},(: ~_:i''',ldLj Cor 

stonp dut,Y. no al1cr;es therc;in tl"1at cln.1Jnc r;(11) c;im}'Jly ]'~-f('-' :;l'r) 

dincllnrr:c 0f nrior cncll.mlir.1.ncc:n. 

of 2r a~rccr:l()'nt executed by tl:cm 0110 h:-;,ij to (~;;.nr:i.nc thn 1'/':1'0(;)"']01: [; r';:) n 

vrho18 nJ'Hl ,,;_~;cribo to it if p080iblc em intc'rnT0t,''tt';,('lY] ~-,r1ich i_f: C"l ',r:i[jl;~r.t 

ui th its Harding. 

TIoon r~lausG 6(h) make it :111:rnT(;)-lt thnt the oli] iii",'!; i on ·tn p,~y C-:;;':DTJ 

duty rests on the vendor? 

I,iA.oility for stmnT' t11Jty d00;"j n.ot rlJ"inc l:yilC:r' ;~)n1 ;1t,"!,i,;:.;tc ,"toverrinr: 

the mode of sale, transfer and rC.,r·:i;:;1;rntio:n. of rf'::1.1 ';n~! w;rsnnn.1 nr0port'T. 

It is imposed by' the Strrnp Dutinr:; t.. c '{:, (':nn. 20r.;. 

lvjosty. 

Section 5(2) and (3-) atai;c tJ-'at the persO!: linr)lc ·to rtlY 8 

is the person described in tho od:oclule as the !'porGor: 1lrir:'\n.l ... jJ~.r li,~1 }::)," 

and nothing shall exonerate him fron tl1,1.t liob:i.lj t,,r. 

The schedule states that on an inntr:JmnEt r('cc~ r1:i. 

sale of eny property the duty nbc,}1 "0 '~?C(1 Co,, '" ,-,":((',cr or c"'-­

sider2.tio1l and tho perDon priF1r!T"iJ:,,r J :>J)ln :i.~: :;}1(; t-, :·:_:-!sfnl.'cr:. Jr tl'c 

aereemer.t is not an il1strumCJlt r0corrHn,c-~ the trnnr;for or'l)ro1--"lCrt:'I. M]V; 

transfer tn.ke8 nlaco on C-;zccl1tion of' the r::011\toynnco nrd one H01.11(1 not 

c:rpect tl"]c star:p duty to be Trly~1)le 1";'i't;:-Ll th::- r::o!n,n::;.'-,T_~J:C(; in OXCCI..' ~;c,l. 

Fm-rc""Jcr, under s~ction 9r(1 1 -

".\ny [':~ccmGnt for the f),'11e of ,"l"-'1 (;st:-!-\;(; (',}' 2JltCT0flt :1.;: ,!,'" 

}lY'O]")(;:,:,tv 8h:::tl1 1)(; ch()Tr;c0, ~-,d t"" -ll1:; S['yr'C ,'-'(! 'l.1J OT2Ttl (In tn 

be :nnid l)y tl"o lJ11.rC:lilDcr 0_8 jJ j_t ',:OJ.'t": :111 "'.r::i:nnl <:2','"'r;:~fc;l.' "J 

-::Le sale of t'hc estate. If 



2 
Accordipr,ly the sGle [lJ"ld purc!1aLiC' n,,":rccl'l'm!~ c:·cccutcd by the nartie-s 

was cha.rgeable l\ndcr section CJG( 1) u:itl\ stornp (11ity [in if it \18re the actual 

It "HaS :oaicl. by tf1J; pUTchn.r18T :r0r~d.jr\n: the outcome of thos8 

proceedill{J;'S and tho .S~-,OOO.OO c1utv ir; fJtnr,'i"pcd on tiro awoement ,for sale. 

sectj.on nn(2) rnndn an fo]_Jo~ro :-

,,( 2) P1>erc duty has 1)cen 1)[dd in r.nrrf0rrity ~'J:i.th tl,a forepoi!lr,' 
provic.;iono, tl10 trnnnfcI' mnrl0 to 1;]18 pjrcl:/1r1cr shnll rot he 
chaTf,en.!)le \·;rj.th any dvty, and t1~c (,'ommi08imv)r, 1JPOfl fl)1TllicntioJ1, 
chol1 c1.enot0 tho pal/mont of the ad valoroD niion i:ne trn.ns:fer, or 
nh:llJ trfl )'lofer ttlG Q() va] orcm (111 t~r tll()~:'(J l:o 111101" nrO(llJ ction 0:l tho 
contract or nrrreement - eJ1.1Jy ntrn~'iw:{l. It 

an eXCCll ted liJl"'i tten <If,Tcernont f 01' t;h: ~ji11c nnd purc1:s,s8 of nn intcrc;:;t in 

land it P11Jr;t henr t11C stamp (Juty; if ;; C'.OllV0,'IrnTICO is 0}:ccutfJd "l'Jit})oui; flrv 

'Drior i'rri ttCl1 D.r;reemel1t tilen the COlYIC",rnncc 'IIi1] hnvc to bear tho strmn 

duty. If t}1CTC in, ;')8 in thin CrUJ0, !l only nt::1lilporl n,nd executed n(',"cemcpi; 

for sale tho (;on'JTIissioner for ;';tar:'p Thli;icD !nuGt on rer.l1cnt endorse tho 

conveyance to 81'01'; tJl2.t stamp duty J~nD be(:>p pn5cl. 

H}wn r.n.nt the;: Com.r:1issTI.oncr 011(10rS(; on n conveyance t118.t ::::tn,mli duty 

has been fJO,ii:l? Is it l)cforc tl~'8 conV8.,:rencc 1w8 been rnr,;istercc1 und0r t1'JO 

LaTJrl mrD.Tlnfcr Act Cn}!. 131 or is it aft0r it haG 1)ccn rcgistcTGd? rrhe 

nnsw·cT, I thinl(, is provided to <"1 c-rcn_t ox tent by ;~cction /lrf' nnd section 

100 uhich cnact:-

1!4P-. ·'vrr..j person iVhose office j-l; is, to enrol~ register or 
enter in or upon uny roll[~, ,hooks or Tc:corcls any inntru­
Lent cb1l'gcablc i'TitJl any duty HllO knoir-1inc1y enrols, 
ree-isters or enterc any such instrument not beinr; duly 
stm'ped shall be puil ty of an offence and liable to a 
fine not exceedine hrel'ty dollars." 

"100. (1! leny uocument ,rhich ou!;rt to bear a stamp under the 
provisions of this Part shall pot he of nny val irli ty 
ur;less and until it is properly stamped nor 81~nll any 
;jlHI(;G, mag"istrate or officor of any court nl10H such 
clocumont to be \)sed, ~lthol1p,h no excontion be ridGed 
thereto, \lYltil sncl~l documont L'l,s been fi:c::::t duly st:1mpe0_. 

(21 But if any SUC}1 c10cumeJ1t if) "t}1YOUITh mrl.ntnJ(G or in­
advertence r(~ceivoc1, filed aT uned 'HitlwUl; boinrf :nropJrly 
stmnpecl, the court in Hcich the sam" is so received, filed 
or used r:tay, if i't" thinks fit, order that the Gn,me 1JO 

r..:tnmpod t and tl10rOUl'On D1..1Cll (lnC1.1mollt nllnll bo flO valid as 
if it h2..d been -llTorcr1y starn]JC:d. i1'l- tl",O, firfJt instnllce. 1I 

It i';ould app3aT that the ")cgistrnr of fjlitlos '-.lnclcr the l'ann J"pro.nsfcr 

Aet cannot, by virtu8 of D0ctions <1.e nY:C' 100 (811pn::!, receive Pc conV8V2.nce for 

registration unless it beaTS either t]1C r0n11.iDi te stamp or an endorsement 

of the COITdnicsioner that the staron d'1tv hns heen paid or he vicus the 
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stamped arrreement for sa10. Tt i'louJ.d DnT'-' nr th,'].t that conclusion is con­

sistent Hith the prOVi3iOl'3 at t},C Lalld "'rmwfcr 'ct, r;op. 131 ",hich 

prescribes the mode of proparinr: and rr.,0"i:ltr.)):'inr: !l cOYlVcyal1cc for the 

transfer of lan.d. Section 111(1) 8na (2) 1>r1,ic}-1 ro[',d as folIous :-

"44. (1) Mhe proprietor of any lonel sllbject to tho provisions 
of tl:is Act, or of any 88t:J.to or interest tl1Drein, may tTP..Jlsfer 
the SQme by cxecutinp: n. trnnsfcr ill t}lO prcocrHwd form, i'Thich 
transfer sho.ll, for description of the Ip.na intended to be 
deal t critll, refer to tlle instr1Jf!1cnt to the land, "hieh such 
further description 0.8 mny he noccf>nnry, and 3J10.11 contain a 
precise stat0.r.1ont of tl1C ofJtatc or j 1'ltercnt intended to OC 
transferred. 

(2) r"ransfoT";:; fJ!:Dll he rer,i..-::tr;red in thF; PTC3Cy),boc] n\')Y1nOT 

and transferee;) shall hDve nrior:i.i:? BCCOT(1:i.r;,c" to the ante ar:d 
time of r8{;i~trntion." 

Tho proscribed form Q!!p8ors as Til0rr,l 7 in the 11'ir3t Schedule to the 

RCf,'tl1ntio:!1G mnde under th0 I,m (1 TrarJ;'lfnr ,r, ct, lr!-'icl, nrovj.(l(';o t1:rl-1; the 

transfer to he rer:istered shall revoal tl'0 consi<lerntion nnid by the 

purcJ1aser. rrbe statement aD to thn TJllTchn.se price enables the st{l.mp clld;y 

to be cnlculntcd if this has not been -raid l.ln(ler n prior ,:],r;roemellt fo!' 

sale. 

r:oUl1Gcl rcp)~coGntin,~ tho llnrtiGD did not drrn'! my o.ttc:nt:i on to section 

98 of tl~;c ~·:t{lmp Dutios llct tLml I hnvo no"t; rocallc(] cOl,_n:Jol to ask -for tilCiJ'" 

ViC'HD on it br:CllllDC thin judr:mr:nt h,'1.fl alro[)cly bc;cn (lnlnvod (1110 to n. mis­

lw.p i/ric!l incnpncitatcd lJiC for Dl\out tl mOl'lth .. 

P.~J.1 8urosh r;hnndra, nepl1.·t~T Po{;intro.r of Sljtlcs irI I,'HP,d :·:er:intry stn.tcs 

that t}~e "-"'3{fistrnr i~rill not rC{';istcr nll,V conve.~!C'.ncc 11nloss tbe ~J't:J.r.1'p cJut~{ 

has been paid. 

It nppoars tome that if land. in cold anrl conveyed ;·6 t}10U t a Hri ttn:, 

2.g:recmcnt t}jB dOC1H71ent of tro.nsfcr :rrrtl;-Jt boar otnmps or t]"o Commissioner's 

certificate Sh01>line lXlyr,Jent of sta:T!p 01 1 ty ot1~,0rHise the Peei::~trD:r of ':ritles 

is barred liY Sections 48 and 1 00 fl~om r00if:iteT:inr~ it p.rtIcns there is n clnly 

stamped executecl nr,;recTl18nt foY' cr~lr: iYl ~'j~':ic1l cnSG i-l: in the agreement u)ld not 

the conveYl1ncc ~irllich mur;t ()(; stnr::,pec1. It fol1oHc thnt }xtvment of sta~:o (Ju.ty is 

pre-rcr:.uif~it0 tn 'LJlC~ rcr:,intrrlLioY1 ()f :l (locl1r~oni: or l;i+lr; ilYl(l <":J.[11H18 r;(~l\ nf i;)-1(1 

agreornent rO~l1.irC8 tbn vondor -to provicln 8. rorr,i8tran1c dOC1)t!ont o-f' tit1r: 

and, }l(? C8Y1nO t do 00 'Hit] 'ou t rnyir<r;' t1,c ;;; to,pm dutYe 

On -the li!Jn:i.!J of clmlr:c (,(1-11 ~;l;o y;];,lri.ir-r '\'f011J(~ :'0 cni;jl~lt;(l 1;0 tb-: 
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transfer of any liccncc81t in :;lC,lli:iC 10 (':1C!D.rl,~~ I'ofoX' tn t]-e trDY!8fcr 1:c? 

the purclv:,ooro of licorlccs corn"Jcctcd 'c':ii;ll tlv; }\oi;r;l hnnjncss. !Jm'T (1,008 nr.e 

limi t the TI8anin{'," of thona TTOrd3? fl_\}l(;~r cover ;:1. very no..rrOlr field viz. 

fees jJ2,yar;le on tho i;:r-nn:,for of :rclcvr1.yd: lice ')C(;D. T'"cvcrtl-tclc88 thooe 

i-iords cxc fol101'Tod by the e)~:l1J:Y: ;::don 1t 8Yl(1. 'vithou t Ij.mi tinr; the P,'8nArnli ty 

of the forc{;oi:n{~ to illcludc the j"ijinn ~·trlfilp >:'fl,Xl!. Tn my vio T;! referenco 

to ctrollP tnx in (llal):Jc 10 HOl).ld not lir:r.tt the lTIO an in (': (If !lr~1.Jr8 nrtVable 

for tranf"",for of licc:ncc:;'t ::~o 

somctl'dnr: (Illite c15ffcrc1'lt J1m~lpJ~T, 11(111C~:J in 1J'0 nTtll.1'O of ni;,'lJ;'lY': (!1Jty!l. 

S'l:.c ::-:tnr'''i]') '<l1"1:1.CG ',ct nal;"'CD ro rofc;yr~rc(~ 1;0 1icr;nc() OJ' to fcos n':):leth18 O~ 

the tr[1Ji;;fcr of licc!'ccn. 

rrho c::,}",ro8sion tl,:,l~,d lrit})Otl.t l:i.m:U:,ir;"" -1;h::- r:cn;rn] ity of i;Yw fore{;oi1l{T 

to il")cln("c t 1,c }'i,4 ian St[l;"YlJl To.xll r:.,\1'1 hr,vo l)ocn intoYic1cd to n}loH thn:'c the 

purchaser lTo.8 to pay ntnJ11p duty in aocljt:Ln)1 to 'feof) for tr,"1TIofor nf lir.81lCC:J, 

and thnt t~'e expression i'Tas includGcl tn :.irc;vc:nl: the Orerr'.tion of the 

ejl1.sdcm gGlle:!.~is rule. Hot'J'8ver, i~feo[j for licorice trnn::;;fers!T are so very 

different from "duties imposed llndcr tJlC c'tom-p .ictn thtlt ncitrler cX!Jr8ssion 

could linit the mennin{j of t}-!8 other 1l.J'ii,er t}i8 e,illsdcm p:erer5s rT.lle, i.e. 

"llTithin 1)io bOllnds of C]OU8C in. 
IJIhc ag:l"ccmont 'l{Ja8 drafto(l l!y lo:ltryors of considerable experience 0.nd 

they. clenrly intended to be bound by clml8G 10. rOI/ever, the vendor says 

it WIlS intcmlocl, to 811o,", that tho plrchncor must pr"y n·o ctmnp duty as Holl 

8.S licence tr3.nnfer fees nnd tho ynH'c1-"l;;f3Cr says th8.t it 1IHS so drafted 80 

as to excluc1e his liability for otnmT' duty. 

I have to constI1Je' tll 8 document C.8 a H}101o and if clavse 10 meal"1fi that 

the purchaser SllD.ll pay sbmT' duty tl1e)1 it lwuld contradict clnuse 6(h) 

which in ny vim', places that li8.liilii;,'Il 0]'1 -1.;1,0 vendor. r'lhore is :rot'hil1r~ 

va{,ue, co.nfusing or anbi{:tlOlUJ n'bout ClfJ,11D8 (;(11.) D.lY1. therefor,:? its meD.ril\-; 

should not be limited by tho somcu]",t cor-fusi.:o.,,: 12.nr,11n.f':8 of clause 10. 

J conclude tha.t tho nn:ronmcnt pln,cce; tho liClb:l1i.t:r for stnn!, (lutv 0)1 

the vepc10r o,na. that flO in c:r!titlc:o tn 11i_:l rCnll0:-:lt for n_ eJec1nrR.tion to i;l1i"l.,t 

effect. 

pro.yeo nnd for }lis trtxcc1 cost;:. 

T::~.nrl'Ol(A, (,-.r • ' r iJ,J inni[J) 

12th E£).Tc1', 10r2 ,Tur\~ 


