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Contrary to 
.section 311 (11 (c)( i) 
of the Penal Code, 
r;np. 11 

Accused persons present on rHlil 
Hr. S. H. Koya mid llr. T .. KJlan, Counsel for tho first nccused 
Vr. J. P. Peddy, Councel for the [Jecond accused 
Hr. D .. 1i'atiaki, f;ounoel for the Prosecution 
Hessrs. E. RasuVTe & R. Hanrl, Court/Interpreters 

ETTl,IFG 

~'he tuo Rccused persons 'Hero brour;ht before tr-o l!nR'isi:rate's 

court on four counts of fraudulont conversion, threo of lIllicn involved 

t]lom :jointly tmd tho fonrth invo1v:in{>: the socond. nccu[wd only. r['lie 

macistrato proceeded to hold a preliminary innl) iry Hi th the object of 

cornnittinr them to the ;~uprcme Conrt for triRl. .~fter heRrinr: the 

crOHn ovidence there N'ero submissions by counoel for each of the nCCllse(\, 

that there HilS no evidence on "hich to cOlTlTIit the accused, and after 

hearinr 'counsel for the cr01m the mDl;is1orate adjourned for a ruling. 

C; .', I ., I 

After the adjournment th8 magistrnte received all the evidence and came to 

the conclusion that he could not commit either of tho accused on t1'8 four 

counts laid against thol'1. But he I;hen said tl1nt he "laS proceeding to 

detercine "rhethor or not there UD.S ovidence of fraudulent conversion. lThnt 

he meant presumpbly Has thnt };C l101l1d cor,sider Hhether there HaS COr.1C 

other charr,e on 'lhie11 110 eould commit. ~fter furt11er consideration of 

the evidence the maristrlltc then c)ischnrr,ed counts 2, :3 onc) 4, but inst8fld 

, of aischarginr: count 1 prOC88<1o,1 jljmne]f to D.rcenc1 i.1o and then cor.ritted 

both accused on thin mnondcd clrnrr':o. 

nhorc is no pOi"TCr in tllo (~rj.nir)2J Traced,nrc 1;00,8 for a mnr:isi:rnto 

to amend a c}1arp-e in C0111rni ttnl :nrnccedinf,'s, if he feels he cannot 

commit on the char,n:c before him he should 'lischorrc it. But the proviso 



032 
to section 231 provides 

"Provides always that nothinr: contained in this 
section shl:\ll prevent the court from ei tJ'or 
forth1dth, or after such ad,jourrment of tho injury 
as may seem expedient in the interests of justice, 
proceeding to investigate nny other chQrge upon 
>Thich the accused person moy hove been summoned or 
other>rise broup;ht before it, or ,Thich in tho course 
of the charge so dismissed OS aforesaid, it may 
appear that the accused person has commi Hed .'" 

This makes it clear thnt '"' mnc::i strate should not merely, n t 1;],0 

end of tbe prosecution evidence, comnd"l; on n charr;e of his Oi'Jn c;h-;nr:ip,rz-. 

He may Gubstit1.1te a chnree for the one brour,:11t by -{;118 prosecution, 

where he considers this necessar:'l, but Ivhc-re he docs 80, thon he rn.Jnt 

fornnllate the new chn:rc:e and proceed to investi(cnto it, t11nt in clcfence 

and Cro,m should be p;iven the opportunity of mectin~ '\;110 ne>; oi tun tion. 

The Grolm evidence need not Cl1RYlC:e, Ilnd there Houla probnbly be no point 

in repentinG' it, but the defence m:iJJ,'ht Hell 1'T:i.sh to recall I,d tncsDcn 

for further cross-examination, or to cilll evidence of its QNn or to rnoke 

fresh Dl1bmisDionn. The prOC0c111Y(; n,c]optcrl by th0 ma?,'iotrate vTn's 

unf ortunatoly incorroct, it HaG 110!; that lJrO'\,rj (1ed. in Vnn (~rj minal 

Procedure Code. I ca~not soe thEI.t tho ,'1CCllf-:led }l[1ve been llGcesG(}rily 

prejudiced in nny \'Tcy hy ",hilt tho T'1an;istrnt0 did, ano I heor in T'1incl 

that counsel for all porties Here present in tlcc Yac:istrato' s ~O\\l1t and 

apparently roi sed no objection to l",·JlD.t t]~n TnnI,:istrnto dicl. ]':'llt the 

accused nrc entitled to objo ct to t!:cir irnpl'n:r.cr committal ,'l.1:r1 I Crtn1:ot 

fi'nc) any pm'rer in tJ~e .:juprome (~ourt to condone or ovcrlool:: Sl1 r-h n. cl_cfcct. 

I have considered section 342 of the (;riminal rroCC{}ur8 f;odc, for ir.stt'rc8 

but I do not think: t11D.t t1"\ut aeet-ion Jl81 p3. rnhis is rathor 8n ;:;r:0m2.1cll;': 

situntion, becanse if the maf,"isi:rate had mereJy dischnTpod :111 rC'\JT 

C,ounts the crOIH1. could still hllV8 como to tho ;';UP.1'0];1C r:ourt nncJ0r 

sectioYl 232 to ask for the o.cc1Jrx:~(l to 1)0 committed OT'_ t}'0 G"i.rj.clCJlC0 c:,lrc;'-,rl'.7 

adc1ucocJ nna on L'l1Ch chnrr:e a8 tho ovidence rev(;(l,l(?(l .. 

mar:istr(~_te had adopted the correc"\; proceduro iT'l r:ntn:ict-_i_on r
• '; ]-1(: ,'"CCtlbod, 

evep on A.1l incorreci: cl"nrr':f?, tho T',irectoT' of J'11b1.ir. T'J'or:r;Cllt:i0~" could 

havQ lD.id' n:ny infol'1~\r..t:LOJI '\'T}lich Hr1.l1 ,l1Jstificc1 by tl')r; 8v:i,(lO r1 8(; ~:rO(l'lccd 

[d~ UK! Preliminary Innuiry. rniorc ,'l,re ncv0rr1l l'~ay8 jJl ~-l;ic}~ i:, (liffcrcri: 

chr.r{~e to tl18 on8 1dtr'l ~'illic'}l c())'F::~i_tt:l] liY'(tcCC(tinn:-:--:; COD.r:18J'1ccd J'ncl 

nroccodec1 could properly bo Inid in t11C? ;~llprcnc r;01.1rt~\ n,pd it n"y be 

i:}::o.i: t~:c; :prorml1t applieD,tion l,rDJ. o1<I,u cJcln.V \lJ.\:jmntc 't'Tocc(;(lipr"G ,'1"',(1 

I 1 " yonn'c ]"ntnl'cc<' 1)11~· T "'(lll'i. i.'Jl:'nk U-:nt C:'\]; b: r;r;]...-.r;(l. may po'; )0 ~ln nn, '.; ,..'._ ,--" ,.)1" t,._ .. "' -' .. "- .." I)" 
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It 'HaS also argued on behlJf of the first acc1Jsed thPlt the 

information as 12.id i'InC b"-:'.c1 in litH l,y] t}1[1t it is vnJ'1JO and nnccrtr.in. 

I think tJlere is merit in thic nrr,~·pmcnt. r;-hr: i~forl7lation i'lith sone 

va:riation folloHs the chn.TCe dro.fted I)Y the ,T:12p,'istrnte 2nd. not tho 

oricinaJ. count 1. fT:l1c orir:;illnJ r;()11nt 1 ;mr:cificrl n 811m of "'1P,rj)(,)1 

as hnvinr,- been frnudtllcnLly convcrLc(l, but for ~)omc reDDon the mnGis-

tratn o.11:ered this to rorl,d thnt t}l0. totn.l :mm ontr:.wtcrl to tho h'm 

accused "or some port of itlt l!r:.d 1)Oon fr!)llcln18ntly convcri;c,rL n1hio is 

Domcuhllt ntran{{C bocnllDO there Han no quontion of the H]lOlo of the 8um 

bcdn.r; frau(1111ontly converterl. f'~}lO inforrnntion 0.8 Inid morcly rcnd8 i;l,nt 

Hsomc y:nrt1t of the: toto.l sum 8Ptrusi;ocl Has converted. SamahOH tb0 

mar;j,strate and. preStlmar)lv counsel have accented thHt because the chnr,r;0 

'HaS Fl !!r;ennrlli c1eficir;ncyl1 chf:'xt'0 this form H8,S p8Tmiss:t1)le. I do not 

ncree o.nd tho vaeucness of tho information is contrary to the rr,cnarnl 

1'1,l10 of preCi[lOD08S i)'i "n~!'"lln.tinr>; cJln.rr~C;J rl.1"1d cOlii;Tflry to :~cct~_on 122(,4). 

pumr)er of separate incicle!"lt.s of t;o')lvcTGion over n rcrior1 of time, to {;o 

Jllr:p0d tOr','etl1er in onn count u\'oY' i,i; in imnoDDil")ln to GAp,'1r:"_i:a t}-'C'H'1, lJ11t 

tl-;o nr:r-;Ycr'ate r:mm COYlvnrtc;() r:hmlJrl n0\Tnr1:h(~1c:s8 hn 8i:ipJlnb:lcl. 

f"he nett rosult aT this np"plic,~d;ion therofore in thnt t1-,0 oh.loction 

to the informatj,on in l1phcld nY'c} tJ~c inforPI,'l,t:i on :i n rruil:Jhc~1. J need 

hardly add that this is not of course an acnuitto.l, it r1cre]y nears that 

if t'llG r,roWTI GO Hishe 0, commi ti;~l prococcJ inr:s mny be recommcndcn.. 

I,antokD. (". (. I,. TJykc) 

Junr:e 




