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ccuged persons present on bsail
Ir, 8. V. Foya and Wr, T. Khan, Counsel for the first accused

Mr, J. B. Reddy, Counsel for the zecond sccused
¥r. 7. matiaki, counsel for the Progecution
¥essrs. B, Ramuwe & R, Mand, Court/ﬁnterpreters
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~he tuwo accused persors were brought belore the lagistrate's
rourt on four counts of fraudulent conversicn, three of which involved
them jointly ond the fourth invelvineg the secéond ncoused onlﬁ. mhe
magisirate proceeded to hold a preliminary inoviry with the obiject of
commitiing them to the Pupreme court for trial. After hearine the
arown evidence there were submissions by counsel for each of the accused
that there was no evidence on which to commit the sccused, and after
hearine counssel for the Crown the megistrate adjourned for a Tuling.
After the adjournment the megistrate received zll the evidence snd came to

the conclusion that he could not commit either of the accuse& on the four

counts laid egainst them. DBut he then said that he was proceeding to

deternine whether or neot there was evidence of fraudulent conversion. that
he meant presumably was that he wonld corsider whether there was fome
other charge on which he could commit., after further consideration of

the evidence the magisirate then discharged counts 2, 3 and 4, but instead
of discharging count 1 proceeded himzelf to amerd it and then committed
hoth accused on this. smended charpo.

mhere is no power in the Mriminal Trocedure fNode for a magistrate

to smend g charee in commifttal proceedings, if he feels he cannot

commit on the charre before him he shovld Adischarge it. But the provise




(2)
to gecticn 231 provides

wProvides alwavs that nothing contained in this

gection shall prevent the court from either

forthwith, or after ﬁuch adijouvrrment of the injury

as may seem expedient in the interests of justice,

proceeding to imvestigate any other charge upon

which the accused person may have been summoned or

othervise brought before it, or which in the course

of the charge so dismissed as aforesaid, it may

appear that the accused person has committed.n

Thig makes it clear that a mogistrate shouvld not merely, at the
end of the prosecution avidence, commit on a charge of his own chooninm,
He may substitute a charge for the one brought by the proscecution,
where he congiders this necesssry, but where he Joes so, thorn he oot
formilate the new charpge and proceed to investipate it, that in delence
and Crovn should be given the opportunity of meelin~ the new situation,
mhe Crown evidence need not chanpe, and there yould rrobably be no point
in repeasting it, but the defence misht well wish to recall witnessos
for further cross—examination, or fo call evidence of its own or to make
fresh submisaoions. The procedure ndopbted by the magic atrate wag !
unfortunately incorrect, it was not that provided in the Criminal
Procedure Code, I cannot see that the accused have been necessarily
prejudiced in any way by vhat the magigtrate did, and I besr in mind
that counsel for al)l pariies were present in the Vagistrate's Tourt and
apparently ralsed no objection Yo what the maﬁistrate did., Dui the
accused are entitled to object to thelr dmproper comn t8al and T cannob
find any power in the Supreme Court to condone or overlook such a defect,

T have considered Section 342 of the friminal Trocedure tode, Tor instance
but_I do not think that t%at_sectioﬁ helps. Whis is rather an snomalons
situation, becaise if the magistrate had merely discharged all four

counts the grown could abill have_qoﬁo to the Supreme “ourt under

gection 232 to ask for the accused o he commifted on the evidence alro-dy

adduced and on such charge as the evidence r9v093nd tn* T hhao
“magistrate had adopted the correct procedurs iv ennvictine the sccubed,
Ceven on an incorrect charps, the nirector of Fublie Tearaenbion conld
have laid any information which wan Jjustified by the eviderse or %wvcd
at the Preliminarvy Ineuiry, There are severnl ways in hich o differert
chrrere to the one with which committal'prmccediﬂqs compancad and
rroceeded could properly be laid din thé rupreme Nonrt, and it may be

that the present application will ovly delay wltimnte proceadinga ard

“may rot be in anyone‘s interest, but T den't think that cnr be helmed,
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Tt was also arsucd on bebalf of the Tirst accused that the :

information as 12id wos bad in law in that it is varue and uncertain.
T think there ig merit in ihis armumert. The information with sone

variation follows the charpe drafted by the nmagistrate and not the

original count 1. The orisinal fornt 1 anccified a sum of 218,556,731

.

. as having been frauvdulently converled, but for some reason the magis-

trate altered thic o reand that the total =um entrusted to the ftwo

N

accused vor some port of ite had been fravdulently converied, ™hiz is
somewhat gtrange becpuse there won no gquestion of the whole of the sum
beins Traudilently converted, ~he information as Inid morely reads ihnt |

ngome mrtt of the total sum entrusied was converted. Zomehow ihe

magistrate and presumably counsel have accented that because the charpe !
' wag a2 "penergl deficicncy” charme this form was permissible. 7T do not §

apree ond the vagueness.of the information is contrary to the soneral
rile of precisencss in "nrrulatineg charses and condrary te Tection 122(j).;

The tmeneral deficiencyt &xcevtion to thae nermal practice nllows n

rurber of separste inciderts of conversion over a reriod of time, to he
Junped topether in one count vher 1t is imrossible fo sepnrnate ther, ‘mt
the arrreente oun converted shonld neverthaloss be stimilated,

[}

mhe nett result of this applicnation therefore is that the objection :

to the information is upheld ard ihe information is munshed, T neced

hardly add that this iz not of course an acouittal, it merely mears that

if the frown so wishes, commitinl proceedines may be recommended

Tauntoka (. 6,1, Dyke)

4th T'arch, 1082 Judre






