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~ The appellants were jointly convicted and each fined £100.00 for takine
?art in Lautoka in an unlawful assembly on 20,4,81,

- Grounds (a), () & (c) of their appeal allege that the learred magistrate
hed not directed himself on certain aspects of the law., Tailure of a magis-
fiate to state in precise words that he i=m directing himself as to'the law on
afﬁafticular point of law ié not a valid ground of appeal. #ss has been said
m#ﬁy tires a magistrate's judgment is not a model foﬁ a judee's summing-up,
ﬁﬁé:magistrate knows the law; Juries and assesscers do not know it and hence
tﬁé'need for the judge to direct them as %o the law, 4 magistrate's judement
méy leave room to doubt whether he appiied the law correctly or at all and
gipunds of appeal offen allege that 2 usgistrste srred in law and then set
out the proposition of law which has not been properly followed, Grounds
(é), (v) & (c) really indicate that %he ©2nding of guilt was one which no

reasonable tribunal would have reachsd based ox the whole of the evidence.
Section 86 of our Penal Code defines an vonlawful assembly" as follows:-

"66,~ When three or more persons assemble with intent to commit
an offence, or, being assembled with intent to carry cut some
common purpose, conduct themselves in such a manner as tc cause
persons in the nelghbourhood reasongbly to fear that the persons
so assembled will commit a breach of the peace, or will by such
assembly needlessly and without any reasonable cccasion provoke
other persons to commit & breach of the peace, they are an un-
lawful assembly, '

It is immaterial that the original assembiing was lawful
if, bveing assernbled, they conduct themselves with a common
purpose in such a manner as aforesaid, s

“yhen an unlawful assembly has begun to execute the purpose

" for which it assembled by a breach of the peace and to the terror
“of the public, the assembly is called a riot, and the rersons
assembled are said to be riotously assembled,™ '
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mhe accuseds pleaded not gﬁilty and gave unsworn statements at the

sse of the prosecution case,

. _ _
The prosecution evidence revealed that the Fiji Pine Commission were
1dihg a'meeting on 29,4,81 regarding some offers from British Petroleum.
' two persons from the "Fiji ' Pine Commission gave evidence of the events
that morning. They were P.W. 1 gecretary and P,Y.3 deputy manager of the

{ Pine Commizsion.

'Their evidence revealed that the Board meeting was scheduled for 9.30 a.m.
wever, the meeting,.attracted the attention of a large mumber of landowners
ho'crowded into the grounds around the Fiji Pine Commission building whevre
‘meeting was to take place. The crowd including the accuseds qﬁ@ﬂbegun
‘qbilect shortly before 8.00 a.m, They erected a loud speaker systenm in
esérounds or compound and directed it towards the Fiji Pine Commission

ild;ng where the Board meeting was to be held. '

The meeting did not commence until 10.00 a.m., and during the meeting
“loudspeskers outside were also in use. Both P.W.,1 & P.W.7 dészcribed
he noise from the speakers as very loud. '

_The police arrived about 8.00 a.m. and in view of the size of the crqwﬁ;f

ppears that their numbers were reinforged,

__mhe large volume of noise from the loudspesker substantially interfered
th ‘the progress of the Board's meeting inside the building according to -

4'1 but he did not sit in at the meeting and therefore his evidence was

ot thﬂ best evidence available. P.W.% says that he was instructed to ask

or. the microphore %o be toned down and he conveyed that recuest to the nolice

I;4 Corporal J. ¥oroi asked accused ! to reduce the noise and accused ?

: 1.4 J. Koroil reported accused 1's attitude to his superior 5.5.P,
uﬁﬁer. Tt appears that instead of demanding that the noise be reduced or
1t out completely 5.5,P. Gounder took no action and permitted the exceasive

oiae to corntinue so that the meeting had to be abandoned.

..P.W.1 stated, and the magistrate accepted his evidence, that the meetineg
cthe Fiji Pine Commission was sbandoned after 3} hours because of the noise

t may be that thet was the object of the nass. gatherinp.

PV said that although he was not afraid for his personal safety he

: apprehensive. He did not explain what his apprehensions were, he did

0# ssy why he was apprehensive. FEe did not refer to any. threats, restures or
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#8 of violence which perturbed him,

PH.3 said that he was too scared to go outside and ask for the speakers
5 5émoved. No doubt he had reason to be scared but he was not requested
?flain. His reasons could have been quite insubstantial. = Fowever, it
 that he passed that request on to the police who appeared to be too
‘différent to carry out their duty ﬂa silenc@p the unlawfully erected
akers.

‘The learned magistrate accepted that P.W.s 1 & 3 were scared and he
unaffhat their fear was due “r2 in some way to the behaviour of the crowd.
-1eafned nmagistrate gave no reason as to why he attributed their fears to
ﬁehaviour of the crowd. No evidence was given as to any hostile behaviour
i than the blaring of the loudspeaker which the police did noething to
#ént He referred to the judgment in g v Komar 1973 A.E. and held that their
_.ﬁas that of perscons nearby and that such fear was sufficient to prove
eﬁﬂwﬁlmmmof%ew%mm.

rWith the greatest of respect to the learned magistraté it appears to me
t?fhere should have been much more evidence from P.W.'s 1 & 3 to exnlain
-ihéy were afraid. What particular items of behaviour on the part of
oséfﬁssembled created fear, The wording of section 86 clearly demonstrates
t instances of unlawful behaviour or unrﬁly behaviour threatening the vesce
Ould Be alleged and proved so as %o show in the words of the section that
mbérs of the assembly did “conduct themselves in such a manrer as to cause

gons in the neighbourhood reasonably to fear .........."

What did P.W.'s 1 & 3 sgee which suggested that violence, or a breach of
;peace was 1:11{&13;’P The words are not that the breach "might happen" but
h t_it’kas Rikely".

f?he volice corporal P.W,4 referred to placards bearing insults agsinst
:Géternment. But such thines are not by themselves very uncommon and are
o means invariably associated with unlawful assemblies, Of course those
cards may have had a specially inflammatory significance in the particular

cumgtancés connected with this assembly but no evidence was led by the

osecution about this, In fact the case was poorly prepared by the pro-
cution probably due to lack of expertise and experiemnce,

iIn my respectful view no stranger to Fiji could read the court rroceedings
d:find in the evidence any obvious justification for fear on the part of

T

's 1 &3, Of course I am not a stranger to Fiji, or to the "iji Pine

ﬁmission building and compound in oquestion.
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ong with the public am aware that Ratu Osea (accused 1) ard several
pérsons are arxious to place Fiji‘s Fine Tndustry in the hands of
11eged American ex-convict who is alleged to have a record in the

A; for large scale fraud or dishonesty. It is mblic knowledee thnt
Fiji FPire Commission has been congidering schemes from hupge fznan01aliy
nd Corporations regarding the buildwup of a timber and by products

ustry_from Fiji's man made Pine forests. It is commeon knowledge that

efof:the accugeds and some landowners have tried to disrupt Fiji Pine
tnduétry by unlawfully blocking roads leading to forested areas and resor-
to ‘violence of that nature to Sforce their 4&éws upon the Govermment,
;publuc are aware of these matters and of resultant presecutions in
ection therewith., May be the learned,. magistrate beinz aware of the
séﬁbe.of!a repﬁtedly antagohistic element in the assembly was misled

ccenting as proved that there was an inflammatory SItu?thh on this

.One cannot take judicial notice of such matters. Fvidence on all the

'e‘factorg shouvld have been led by the prosecution. Crown Counsel
fted the charges but the D,P.P.'s department neglected the need to present
ull and comnrehensive pxcture through the mouths of wltnesses as to what

_hapnenlnp.

Proof should have been terdered among other thines of the following
cumstances surroundlng the assembly. Was the Tiji Pire rnommission
sldering any offers at its meeting? What was the agenda? “ere the
séds opposed to the pro?osals? Yas it very unusual for 200 or 300
ndﬁﬁﬁers to crowd into the Fiji Piﬁe Commigsion compound on such 2z

eting? Did they come from an area under the influence of thp acongedsa?

cted? Had the accuseds or the group of landowners & grudge beceuse the
rnment would not trust the alleged Americen ex-convict with the entire
tuﬁes of Miji's Pine Porests? Such matters could be tied ir with the
aéards which might then have been submitted as being inflamnatory. )uc%
idence couid suprort an allegation that the object of the asserbly vas
'diérupt a lawful méeting of & legally constituted bedy by unlawfvl means
4 to force its abandonment. Such evidence all of which was 2vailable
uid_have been the basis for other different charges in addition to that of
nlé?ful gssembly. Yo doubt P.,M.'s 1 % 3 were afraid because trey thousht

at there was an emotive situation which could easily exvlode irto viclerce




n a gtate of fear, There i3 nothing which reasonably connects their fear

fifh the behaviour of any of the persons assembled.

Tn my respectful view the evidence was subatantially short of that needed

The convictions are guashed and the fines if paid shall be refunded,

LAUTOKA, S S e FT, Willians)
4 § “Fugust, 1982 - Judge






