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r'oUn.!:Iel fOI" the )">1l1int1ff 

~ouns.l for the Defendant 

'!'hi. i. an appl1c .. tion by a plaintiff to have the defence struck 

out ... frivolous and vexatlous and disdoein,o: M defencel tho.t it i. an 

abu •• of court yrocesa "nd that judgment be entend for the plAir,tHf. 

"'he ~ta t.ment of ~1aim allege. tha t the dehndant has been in 

illegal ~o.seS8ion and OCCUpation since 1et JanulU"'r, 1979 aDd cl41me 

.""cial d&lMj(ee of -2, "00 per annum for lose of eo.rnings by way ar 

cultivation. 'fe alleges that no consent of the rat in rand Trust Board 

was ol:taiMd under the "ative land mrust 0rdinanoe, Section 12. 

Mhens is no indication, as to "hen the defendant "ent into oceupotion 

B.l".d the plp.1T",tiff for reASonS Df his own avoided anv indication 88 to 

"'0,", the defend."nt Oame to be in occunat~on. Fowever, r.iu reference to 

("ect:l.on 12 (S1.H',)!,;)' \ show:) that there r.lust be rJ'ore -1.:0 'thE .:'ta.telDi:nt of (;laim 

than the plaint1 r r was reveali~. 
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Th. ~tatpment of Tlefenee alleges thst ths plaintiff agrud to eell j 

the 18J1d to the defendant for ,";PClm Ann +.n.t t". Nat;_ l .. ....t !I'1-uc~ ll • .."..t .! 
consented aubject to the plaintiff havin.ot: the title trllMfeM'9d to hi~ ~ 

name. It &~pea~. that the plaintiff va. 801e beneficiary of the former 
deceased owner. 

It then &aye that the ;ertie8 agreed to & $81. and tranot.r for 

$10.000. but it i. not apparent why a second ~~ement waD nee •• eary if 

the first one wao lawfUl and Conditionally appro~.d by the Native Land 
Trust l'Ioat'li. 
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He alleges in his defence that he is appeal1nP, against a deciaion 

of ·the .'.griCUl tu rll. 1 Tribunal refuSing to grant hllA lUi &8l1igl'lJ!lent (If 

tflnanov. 

There is alao a counter-olaim in whioh the def'emant pleads that 

ein()<il 1'374 he has cultivated the land but the nla1ntift' hae collected 

the cane Proceeds and he asks for al"l aCCount. 

"'h .. pl"irHff's r"ply ndroitg "n $Uempt d ... linfl in the land which 

wA.e not consented to b,v the !'ative l ... nd Trust Board. 

Tn his a)llll1cation to strike out the defence the plaintiff's affidavit 

annexes the decision of central 1fr!'1C1' 1 tunl ~ribunal in which the learned 

chUrman, "tuert .J, ,1 ismisS4d the defendant's appeal and uphold the 

A~r1C\l1tural ~'rib\)l1al' $ decision ti<at the defent.ant was not er.titled to 

a tenll"cy or an e,,,"'igrment. 

~he defendant'~ a~~lication to the Agricultural Tribunal dated 7th 

Decell',b<i!r, 10.,0 dates ir. section 0 thereof that "the tenancy" 1s unlewful 

in that no cOl"sent of the I'ative ) and Trust Board was obtained. mhJlt 

statement i~ 11" direct contrndiction to ne allegation in his Statement of 

rleim t~~t conditional ~nrTcval had been pTsnted. 

Tn hh "j'fi~avit in rej')l,v the defendllnt ar"'IJ.ea nat althoul!h tM 

"irst a~e""lf't. for "''tIe wns not relied unon he beaee h-laclaim for specific 

nerfornance on the 3econd agreement for sale. "0 doubt he relies unon 

"ivil ',n"""l (.' .'.' '6/7P, ~a", "il~s v, ~hil1 t'ara..vsll (in the tY1)"c\ 

r<iltlorts of 1"'7', "01",,,,, rr\. Tt is n~ doubt hi" cont .. "t:l.on th .. t n·,,, j] 

defendant's illepal n03session is r€ferable to the first ... greement Bnd 

that he ie not "01<1i= iU"n:"lly '>'!'IOP'" ~ ~p"cn" "e"@em .. "t. which win ClFLke 

his possession lawful if' the t'ative Lar.d Tru5t Board coneents to it. 

F!owever, in RIlIl' nuC'.8 '" case (supra \ conser.t of the l'ative Land '[!'\let I<oard 

was applied for ~t once follo~i!'lr the secon0 arrreement and was obtained. 

In the iretallt case the first agreement was clearly "resci.nded" when the 

parties agreed t" a freeh price. "as the defendant in JXlssession /.'..5 B 

reeult of the "rescinded 1.:.n1awful agreement? Is the defer.dant entitled 

to insist th!l~ the plaiJltiff ap~ly to the ::atiV1l Tand Truet Board for 

cons<lnt? If c<1ngerd: iz refused the defendant cOl)lo. Mt possibly claim 

the ril!:ht to r€ns.in on the land under tre second ~ement. If con!JCent 

is piven by the "ative land ';;rust "ollId can it 'ol! mainhit1$d tl'..e.t there 

has been no denlinp: in the Ian" under the secor~d a,vre9ment., 1'0 dOllbt 

the defendar,t UP th(l second agreemllnt being m:lde woold ",;poet tee plaiptiff 

to at "nee Ill'"ly for r. r ,~.J1. concert. ~t "QuId b .. , on 'the face of it, 

an exercise in f"til i h' for him to !!'ove off the l...nd oocpletely and 'hen 

to rel!\)!'lI'I 0001.1 P':\ tiOD on rece i tlt nf r.·. T. ". COl'sel"t. 
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Tn rJY view thf1re are roa-tters for cocaideretion whioh cannot be 

d<leided without &. h""l"i"p em the plea.c1.il'lr"s anu :rub!l'1eeioM thereon. 

'!'he applic<ltion to strike out i!> d1s1l\isll<ed. Tl1e 'Plaintiff 

(appellllnt) 'lill p"'w the defendant· s coate. 

I -f/I/:~ 
(; 13:-; .'illiams) 

JudP,'e 

LADTOKA, 

19th June, 19P1 
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