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JUDGMENT 

On 15th july 1980 appellant was after trial convicted 

the Suva Magistrate's Court of larceny as a servant and 

suspended prison sentence of nine months and was 

$70 or in default two months' imprisonment. 

The appellant appeals against his conviction on the 

lowing grounds:-

The learned trial Magistrate erred in law in 

holding that the discrepancies between the various 

witnesses do not affect their credibility, when 

such discrepancies in fact must bave, hence there 

has been a substantial miscarriage of justice. 

The learned trial Magistrate erred in failing to 

take into account the fact that the appellant 

could not have left the scene without being 

apprehended by PW.2 (and others) and as such his 

acceptance of PW.2 (and others) as a witness of 

truth is wrong. Hence there has been a 

substantial miscarriage of justice. 

(c) The learned trial Magistrate erred in law in 

rejecting the evidence of the security guard PW.5 

in view of the fact that his evidence was 

completely contrary to the other prosecution 



2. 

witnesses and should have been looked at in 

the light of the whole of the prosecution case 
particularly because of the fact this was the 

only independent prosecution witness. 

Grounds (a) and (b) which were argued together 
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to issues of fact while (c) averred that the learned 

istrate erred in law in giving no weight to the evidence of 

.5 who was the only independent witness in the case and whc:>se 
matc'rially contradicted that given by P\Y.2. the main 

secution witness. I will advert to these grounds later but 

meanwhile it is necessary to review the evidence upon which 

the learned Magistrate based his findings of fact. 

Narayan Singh (PW.l) the manager of Niranjan Ltd. gave 

to the effect that on 19th December 1979 appeJJant ~!as 

in the spare parts department of the company at 
Road. Six salesmen worked in the same department. 

For some time the company had engaged outside security services 

because spare parts had been missing from the department. On 

that day at about Spm a surprise check of employees was 

organised by the security officer on duty. PW.l was present 

when this was done. Employees were told to form into a line as 

they came out of the shop. According to PW.l appellant was In 

the middle of the line before he broke off from it and went to 

the toilet nearby. PW.l's son (PW.2) followed appellant there. 

A li ttle after appellant retur!.ed and was searched by the 

security officer. When PW.2 returned he brought a spare part 

with him and reported to his father (PW.l) where he found it. 

Next day PW.l confronted appellant with the spare part and 

accused him of stealing it. Appellant denied taking this. 

PW.l did no t accep t appeJJan t' s denial and sacked him from his 

job. The matter was reported several days later to the police 

following pressure from appellant's Union. 

Nirmal Niranjan (PW.2) a student who was at the time 

hOlidaying in Fiji from Australia and son of Pljl.l said that on 



3 • 

(0,2, 

000104 

Dec;ember 1979 he was present when a security check on 

s from spare parts department was made. The employees 

a queue. The appellant stood In rear with the spare 

s manager who had followed appellant out of the shop. 

ellant left the queue before he was searched to go to the 

PW.2 foJlO";icd him. According to PW.2 appellant did not 
into the toilet but made for the hand basin beneath whie[, 

a bucket. PW.2 said he saw appellant pUllout something 

the top of his trousers at the wais t band and drop it 
the bucket. Having done that appellant turned back and 

ked out passing PW.2 as he did. No one else was In the 

PW.2 went straight for the bucket which 

filled with muddy water and emptied it and inside he found 

fuel coil which was valued at $37. PW.2 reported his finding 

father. Together with the security officer they looked 

the appellant but he was by then no longer in the premises. 

Brij Kumar (PW.3) a salesman at Niranjan's Autoport 

more than three years said that at about 4.45 p.m. on 19th 

1979 he was closing the windows in the shop when he 

appellant putting a fuel coil which was in a plastic bag 

his trousers at the waist band. He said he reported the 

to one of the salesmen named Sharda who in turn reported 

the security guard. PW.3 said that at 5 p.m. the employees 

into a line for a security check which was required. 

said he saw appellant leave the line and went to the toilet. 

"'rr-~~ant returned three seconds later and was checked by the 

'ty guard and went away. PW.3 saw PW.2 follow appellant to 

when PW.2 returned he brought with him a fuel 

similar to the one he had seen on the counter and which 

~~Y~~lant had put inside his trousers. 

In cross-examina tion PW. 3 said appellant Yeas abou t 

feet away when he saw him put the coil in his trousers. 

said appellant took the coil from the shelf. There were 

salesmen serving at the counter at the time. Appellant 

not a salesman but an employee in the department. PW.3 
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out of the toilet a few seconds behind the 

ant. 

Shardha Nand (PW.4) a salesman for NlranJans in the 

parts department said that on 19.12.79 when he went to 

away his time card he saw appellant tucking something inside 

trousers. He could not see what it was. He said when he 

the security guard he informed him about it. PW.4 said at 

p.m. they were told to form a queue to be searched by tile 
i ty guard. He said appellant was In front of him. Pltl.4 

when the security guard was about to check appellant, 
ellant moved back behind him and left for the toilet. PW.2 

lowed him there. Appellant who was away for about two t:J 

ee seconds came back from the toilet just before PVl.2. 'dLen 

2 came back he brought with him a fuel coil. 

The main features of the prosecution cJid2nCe which I 

outlined in the foregoing seriously incr~ffiinated the 

Ian t wi th regard to the charge before the Cour t. However 

in rpgard to grounds (a) and (b) in the 

tion of appeal counsel for appellant made rLe point tLar 

discrepancies in the evidence between the main prosecution 

such that they could not be regarded as wirnesses 

In any event as reliable witnesses. Moreover counsel 

the prosecution evidence relating to the time 

ellant and PW.2 were seen to follow each other to the toilet 

back could not possibly be correct or true because if the 

telling the truth or were reliable it 'i/ould have 

possible to confront and even apprehend appellant for 

leged stealing of the fuel coil that same afternoon. No such 

was done. It is claimed therefore that the trial COUrt 

wrong in giving credence to their evidence. Having carefully 

idered all the submissions presented in this case I accept 

were discrepancies in the evidence of prosecution 

I also accept that there was something faulty about 

time given by the witnesses for the occurrence of the toilet 

dent, if I may so express myself. However, in the end I Lave 

to the firm view that these points of contention 'were 

"""FY\tially matters relating to details upon vrhich recollection 
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always known to be less than perfect and could never be 

~u=,v~utely accurate. Experience has shown time and time again 

imperfect the human memory is ln recalling details of 

as in this case i he wi tnes ses have been 

to recall events which allegedly took place several months 

In this connection it is worthy of note that the ma~n 

tnesses have not been shaken on the broad matters of their 

idence concerning what allegedly occurred at Niranjans on 

day in ques tion. Accordingly I am unable to accept that 

se prosecution witnesses were unreliable and could not be 

lieved. 

This brings me to ground (c) in the peU tion of appeal 

dwells on the contradiction to be found bet'veen the 
of PW.5, the security guard and Pvl.2. PW.5 said that 

coil was found in the toilet ln his and PW.l's 
by PW.2 after he had checked all the employees. lVitfi 

ard to PW.5 ' s evidence the learned Magistrate dealt witt it 

this passage from his judgment: 

" I can only say that, despite the fact that he 
had been 29 years in the police force prior to being 
a security guard, I found PW.5 was a bad witness. 

His manner in the witness box did not impress 
me as that of a man who took care with his evidence. 
I am certain that he is wrong in his account and that 
PW.2 is correct. II 

In this assessment of PW.5 ' s evidence this COUl't 

ously has not the advantage of the learned Magistrate who 

and heard PW.5 give evidence and for that reason was, I 

placed than this court could ever be to properly 

uate his evidence. In any case PW.l, PW.3 and PW.4 all 

ave evidence which corroborated PW.2 ' s evidence that he found 

brought the fuel coil from the toilet. In these circlunstance' 
is any proper basis for this Court to 

assessment by the learned Magistrate 'of PW. 5 's 

PW.5 did see appellant in the queue before he was 

and later after he had returned from the toilet. 

evidence was itself damning particularly when viewed ln 
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the evidence given by FW.3 and FW.4 both of 

it will be recalled said they saw appellant put something 

de the top front part of his trousers before leaving the 

and before the spot check was carried out. FW.3 went 

her and said it was a fuel coil that appellant tucked 

No sound reasons have been given 

and FW.4 should not be treated as independent and re~ .bl~ 

Their evidence strongly impli ca ting appellan t \;;i th 

fuel coil from the spare part'3 department coupled wi i:f' 

the finding of a fuel coil in a bucket 1n the 

t soon after appellant had gone there 15, l'~ 1n my 

conclusive of the guilt of the appellant on the charge 

the Court. 

Another consideration which this Court has taken into 

in reaching its conclusion in this case was the fact 

t the appellant did not offer to give any evidence or statement 

his own behalf but elected to remain mute. Admittedly 

was exercising his constitutional right and this of 

was perfectly entitled to do. However the question 

be asked that in the face of extremely damaging evidence 

uuuced by the prosecution against him why appellant did not 

it incumbent upon him to answer or explain away the grsve 

had been levelled against him, particularly 

Fltl • .'3 and FW.4. Appellant's posi tion was indeed very 

at the conclusion of the prosecution case because of the 

given by FW.3 and FW.4 which had remained unshaken and 

In all of the circumstances of this case r am 

tly satisfied that there are no proper grounds for this 

to interfere in this case. 

In the result the appeal is dismissed. 

January 1981. 

(T. u. Tuivaga) 
Chief Justice 
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