
, . 

If '[liS S\THlPNf: COURT OF ~'I,JI (I\TESTG."IT DIVISI0N) 

IJ'V 
OpOHfi 

Between 

A'r LAUTOKA 

Appellate Jurisdiction 

Criminal Anpeal 110. 44 of 1..9ill 

Sl'BRMf:AIU s/o Armorgam 

- and -

}';IF'P,S AI'D IJ.1C011ES BOARD 

Appellant 

Respondent 

Fr. S. P. Shankar Counsel for the Apnellant 

,,'he apnellant Was convicted on 8th ~'eptember, 1981 for increasing 

the rent of a flat at (1eleloa, (}"adi \ from <;1i'i.OO to $70.00 without idvinP,' 
12 week,,' notice to the T'rices and Income" Board of the proposed increase:-.-

contrary to clm",e 2 of tho Counter-InflAtion (Application of Section 15) 

Order, 1976 and Sections 33(') and 35 of the Gounter-Inflation Act 11/73 
(now Cap. 73), 1'he 1"78 Edition of th,., 1.",<s of Fi,iiL mhe flat is one 

of a block 0: four flats and described as flat No.4. 

He appeals against that conviction on the ground that the learned 

magistrate erred in law and in fact in not holding that the tenancy was 

void and in holding that section 12 of the H ative Land Trust Ordinance 

did not render the tenancy "void ab initio". 

The appellant does not dispute the evidence that the rent waS 

increased and that notice was not ~iven to the Prices and Incomes Board. 

He contends that the lease is a native lease and that any dealine 

trere~ri th requires the consent of the l'ative Land Trust Board under section 

12( 1 \ of the Fative Land Trust Act Can. 1">4. He submits that absence of 

such consent renders any dealinl" with thp- tenancy of the flat null and void. 

"he appellant (!ave evidence to the effect that he had not apnlied to the 

Eative I'and ':'rust l'oard for consen.t to let the flat to the complainant. 

The tenancy of flat 4 is not of a piece of land as such nor of 'an 

entire building on a piece of land. It is ~ letting on a monthly baSiS, of 
• 

flat ro. 4, which in one of a block of four flats on a piece of native land. 

At any p:iven time any or all of the occupants of the flats could be replaced. 

The block of four flats could have as many as 48 different monthly tenants 

in a year - although this is unlikely. It is obvious that the appellant is 

engaged in the business of '" leasinl'" flats on a monthly basis. 



Counsel fort'fir' appellant fnUcd to draw the attention of the 
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learned magistrllte \or my attention durin,~ the appeal to the fact that 

the land held by the appellant was granted by way of a sub-lease No. 

38/317 created in 1932, i.e. 50 years ago, It is, T think, an important 

factor which shoulrl have been pointed out. The area of land leased is just 

under half acre. "/hen the appellnnt or his predecessor in title took the 

land 50 yenrs ago, it mny have been under lnws which did not include any 

of the restrictions which eXist to-dny in regard to dealings with leases of 

na ti ve land. 

In 1932 the Native Land Trust Ordinance upon which the appellant 

seeks to rely had not been enacted. So far IlS I have been able to ascertain, 

and this should have been researched by the appellant's counsel for the 

benefit of the learned magistrate, there waS no similar legislation in 

existence in 193? The Native Land Trust Ordinance Was not enacted until 

1940. But as I have said this was a sub-Ie ase. The sub-lessor was a 

person called Bayly and there is nothin,,,: to indicate when his head lease 

carne into existence. 

JUClt whr>n thn hlock of f] ,'Its were hun t i.s not revealed in any evidence 

by tho nppcll,'lT't. Tf they were h1lilt prtor to 19,0\0, then they would not have 

been subject to section 12 Of the y"tive Land Trust Ordinance. "'he certifi­

cnte of title shows the exiatence of n mortp;AfiC in 1934 and on some date 

thereafter (not lep;ible) there was another mortgar,e at a later date and yet 

nnother mortear,e in June 1951 nnd a further mortgage to the Bank of New 

7,ealand in July 1954. I would not expect mortgages to exist in relation 

to a lease of II mere half acre, unless it was bein~ developed by the con­

struction of Some building. Thc lease itself has been transferred from 

time to time until it finally carre into the hands of ARNOGA}T, the father of 

the appellant, in October, 1969. 

On the face of it a buildine of some kind could have been on the land 

for almost 47 years. 'tlhether it has always been the same kind of building, 

there is no \~ay of knowing on the evidence. The sub-lease which is a 

tattered document does not indicate any restrictions l!!lposed on the sub­

lessee as to the user of the lacd. If any restrictions were itirposed it is 

upon the appellant to indicate them and anyway they could not refer to the 

powers of the Native Land Trust Board because it was not then in existence. 

~~~~ Clearly the grantinp: of a mere },alf acre to the original sub- in 
I 

1932 is not likely to hnvc been for arrri~lltural, p,Tazinp, or such like 

purposes. The sub-lease Rives no indication of the use to which the half 

acre was to be put. Nevertheless it is unlikely that four flats were erected 

for letting purposes without the sanction of whatever authority was reql!ired. 

It is to be presumed that whoever constructed the flats for letti~ purposes, 
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Havinl': regard to the number of mortgages, acting illegally. 

one would expect the mortgagees to protect their investment by appropriate 

inquiries in that respect. 

Under the Fative Land Trust Regulations, leases are Classified and 

Class B covers residential leases. Under Regulation 26 are set out special 

conditions applicable to residential leases: certain specifications have 

to be complied with, and only one dwelling house Can be built thereon 

unless the !';ative Land Trust Board otherwise permits. If the flats were 

built after 191\0 presumnbly the Fative La.nd Trust Board sanctioned their 

erection and the Native Land T~,st Board would be aware of the fact that 

the sub-lessee was to be engaged in the business of letting fla.ts and the 

Fative Land T~lst Board 1ffilst have s,,-netioned a business of that nature. 

Alternatively, even if the flats were built after 191\0, the consent of the 

l'ative I,and Trust Board would not be required because restrictions cannot 

fairly and justly be implied in a contract subsequent to its making. If 

the l"ative Land Trust Ordinance is to apply to lettings created prior to 

its enactment so as to restrict the use to which the land is to be put then 

the Ordinance should include an express provision to that effect. There is 

no such provision. 

At law there is a presumption that What waS done was done lawfully _ 

unless of course illegality is apparent on the f ace of it. There is no 

evidence from the appellant rebutting that presumption. It is therefore 

presumed that one of the appellant's predecessors was lawfully permitted to 

built his four flats for letting purposes. \'Ihatever lawful consent Was 

necessary to permit the business of letting flats it necessarily includes 

the comings and goings of tenants whose sojourn may last for weeks, months 

or years. In any event permiSSion to construct the flats necessarily implies 

permisSion to let the flats as and when need be. Any new tenancy is not, in 

that sense, a fresh dealing with the land for which consent is necessary. 

Supposin,' the appellant applied to put a tenant into flat 2 which had 

become vacant and the Native Land '1'rust Board purported to refuse consent, 

and made similar refusals in relation to the other flats as they beCame 

vacant the appellant's investment would be defeated. The appellant himself 

would have no use of four bathrooms, four toilets, four kitchens a~d four 

living rooms; he would not require four electric meters, four water meters 

and so forth. "'he appellant could successfully contend that the lTative Land 

Trust Board or wha tever au thoritCi' existed when the sub-lease was created 

and/or when the flats were erected, havinr: allowed him to go to the expense 

of building four flats would be estopped from claiming that they have the 

right to refuse a letting of any or all of the flats. The situation is very 
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different from that of a lease of say 10 acres of land in 1930 for agricultural 

purposes only. Application to such a lease of the Native Land Trust Ordinance 

would not restrict the lessee's user of the land for agricultural purposes.' 

In the circumstances, I take the view that it is lawful for the 

appellant to carry on 1'/i th the business of letting his four flats from time 

to time without seeking consent of the Native Land Trust Board to each 

and eve~r letting. Of course if he wishes to part with the land on which 

the flats are built by selling the half acre lease ~'o. 38/317 to a third­

party, that would, I think, be a dealing with the land which may require 

consent of the Native Land Trust Board. The transfer would have to be 

registered >rith the Pegistrar of Titles; no such steps are required when 

the tenant of one of the flats goes into occupation. 

It follo>TS that the lettings are not void under section 12( 1) of the 

Native Land Trust Ordinance. There Was a la.rful letting and any intention 

to increase the rent should be notified accordingly to the Prices and Incomes 

Board. 

The appeal is dismissed. 

The appellant will pacT the respondent's costs which I fi.x at :t80.00 

LAUTOrA, 

Fovernber, 1981 


