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Civil Jurisdiction 

HU. 72 0:t'-- 1900 

between: 

2LAINTIF1' 

- an~l -

lJlli,j(A s/oi/langal DEFENDANr~' 

Mr. h.~. Patel for the Plaintiff. 

l'ilY'. \/. l--'armanandam for the Defendant. 

'i'he plaintif f' s claim against the defendant is for 

damaes for injuries sustained by him due to the defendant 

throwing a stone at him. 

'1'he defendant does not deny throwing the 

store which hit the plaintiff on his head, but he claims 

to have ac~ed in self defence. He further alleges he was 

assaulted by the plaintiff and the plaintiff's friends 

and counterclaims for dama~~es. 

(Jn Friday the 21st July, 1978, 'at about 3 p.m. 

on tile Loto Feeder Koad in Tailevu, a number of Indians 

were ,0n,',a"ed in layin.:; water pipes when there was an 

argument in which the deLendant and tne plaintiff were 

involved. 

I have two versions as to what happened that 

afternoon. (Jne related by the plaintiff and his witnesses 
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and tr2t related by the defendant. I am in no doubt 
at all that the story told by the plaintiff and his 
witnesses is factual and that that told by the defendant, 

par~icularly relating to the stone throwing incident, 

has been fabricated by him in an effort to establish -Lhat 

he was assaulted by the plaintiff and his friends. 

The defendant, who is a fanner, lives on _.is 

farm which adjoins the Lutu Road at or near where the 

stone throwing incident took place. 

The defendant and the plaintiff's uncle Magar 
Singh who were neighbours used a common gate which both 

~d erected to obtain access to their respective 
pro p:crties. On the morning of the 21 st July the 
plaintiff was driving his truck. His uncle was in th~ 

truck and when they carne to the gate the plaintiff stopped 

the Lr'uek ,Jr1 d II j ~j un el(; 1;0 t down and opened the gate. He th en 
go L back .ltlLo U1C, Lruck. The defendant was nearby 
at 'the time and started using abusive language. 

j'lagdr ,-,inGh got dov:n from the truck again and went and 

spoke to the defendant. J1. heated argument developed over 
tne use 0 l' tile gate by the plaintiff. 

The plaintiff and IvJagar Singh l\,ft the SC''1e 
but returned later between midday and 1 p.m. to the 

gate. Ivjagar Singh went into the defendant's compound 

where some water pipes were stored while the plaintiff 

remained outside gate. When 11agar Singh came back he and 

the plaintiff went into the defendant's compound and loaded 
some pipes onto the truck. They returned to Lutu Road where 

pipe laying was still in progress. 

J,t about 3 p.m. the defendant approached the 

pk intiEf who was near his t ruck on Luto Road where the 

pipe laying was in progress and started quarrelling with 

the plaintiff. rie was complaining about the opening of the 

gate. Tbe plaintiff said he told his uncle that they 

should go and that they would take legal action against the 
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defendant. The plaintiff says the defendant then 

said "you can see me now" and punched the plaintiff 

on his left eye. 

liia,.;ar bingh' s version as to what was said by 
the plaintiff at that time is that he said "Let's 

go we will sort it out later" whereupon the defendant 

said "why see later see about it now" and punched "Lne 

plaintiff. The plaintiff retaliated and there is no 

douot that several blows were exchanged by the parties. 

!Via",ar Singh then held the plaintiff and one 

Gopi Chand, who had been working on the pipe laying 

nearby, held the defendant am led him away a distance 

of about 3 chains towards the defendant's home and 

left him. The dei'endant shortly afterwards picked up 

a stone and threw it. It hit the plaintiff's truck. 

He then picked up and threw another stone which hit 

the plaintiff who was standing near his truck on the head 

and he fell down unconscious. 

Gopi Chand who was called as a witness confirmed 

that he took the defendant away shortly after the fight 

had started to the defendant's compound about 3 ch8ins 

away and left him the re. He said tha t the defendant 

returned later and threw two stones one 0 f which hit 

the plaintiff on the head. He said that when he took 

the defendant away there was no suggestion that anyone 

was about to assault the defendant 

The defendant admits that on the morning of 

tre day in question he met Jilagar Singh airl the plaintiff 

an~ spoke to them about the gate. Apart from telling 

the m to shut the Gate so his cattle would not get out 

he makes no mention of the heated argument !Vlagar Singh 

related. 

he confirmed that he met them again in the 

aiLrnoon 01 that day and alleged that Ilagar Singh 

threatened to pullout the gate and throw it away. 

he related a discussion and argument about pipes on 
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land. He confirmed that the plaintiff came up to 

l'iagar Singh and said "uncle I ets go away fr\. ,n 

\Ie will see him at the shop" whereupon the 
dant said to the plaintiff. "you are seeing me here". 

said that the plaintiff then approached him, punched 
twice on the face and once on the chest and he fell 

He said Gopi Chand held him and led him away a 
distance of 20 feet. He said he was dazed. He 

d the plaintiff then ran towards him and as he "was 
right in the head", he picked up two stones and threw 

one or' which hit the plaintiff. He said Hagar Singh 
chased him with a stick and he, the defendant, then 

to his house. He received injuries on his face. 

I am satisfied that the defendant was the 
and that he assaulted the plaintiff who 

etaliatcd and a light developed in which the defendant 

lninor .Ln,juries. 

'l'i1e defendant was led away from the scene onto 
to~arcis his compound. 

I do not believe the defendant when he says 

plaintiff rushed towards him after the fight. I am 
chat the truth is that the defendant after 

ing led away returned and from a distance of about 

chains threw two stones one of which hit the plaintiff 

the head causing him serious injury. 

'i'here is no truth in the allegation stated in 

defence that the plaintiff and his friends assaulted 

de~endant and that in self defence he' threw a stone 

thu plaintiff and his friends. 

I Lind as a fact that the defendant was the 

throu,';hout. It was most unfortunate that the 

ng of a stone should have caused such serious and 
anent injury to the plaintiff. Nevertheless there 

no justification for throwing the stone. It was 

thrown in self defence. It was an assault on the 

aintiff and th., defendant must be held liable for the 
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injury suffered by the plaintiff as a result. 

The plaintiff when hit with the stone on the 

head fell down unconscious. vlhen admitted to hospital 

in Suva he was conscious and initially paralysed on his 

risht side. He had a compound depressed fracture of,the 

skull. 

At the time of hearing, medical evidence 

discloses that the plaintiff has a permanent weakness 

in his right arm which would handicap him in his work as 

a £'armer. There is some weakness in his right leg wl~ :::h 

is not serious. he has suffered from migraine headache

since the injury and these may continue for some ,ears. 

There is a possibility of epilipsy developing but this 

will decrease as time goes by without an attack. 
It is three years since the assault and there has been 
no signs of any epilipsy to date. The plaintiff's 

memory has also been impaired. 

The plaintiff is a dairy farmer with a large 

farm which he fanns himself with two labourers. He is 

41 years of age. 

I will deal first with the plaintiff's claim 

for special dama,;es. 

1 accept that the plaintiff had to hire a 

labourer to do work that he had previously been doin~ 

,p200 is not an unreasonable sum and I allow the claim 

for that sum. I do not howevet; allow the claim f"r 

"; 

a supervisor. The plaintiff cannot have two men to 

replace him. The claim is also for $200. If a 

sup2rvisor was warranted then a labourer was not and vice 

versa. The plaintiff also claims ~p500 which he paid 

to a relative for board and lodging in his house. 

He liveS at Vunidawa and had to live in Suva while seeking 

medical attention. 

!'ilr. Sohan Singh confirms he was paid ~S500 for 

providin'; board and lodging for the plaintiff and his 
family. The plaintiff did not attemDt to establish what 
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usual living expenses were at home from which it 

De act ermined what additional expense he was put 

HOI' do 1 Know how many of his family were also 

with board aod lodging. Accordingly I do not 

claim. 

He also alle:;es that his shirt and trousers were 

but he did not state how they carne to be damaged. 

01' such short duration would not normally cause such 

damage nor would a stone which hit his head. There could have 

c.opious blood from the head wound but that could be washed 

his clothes. 1 do not allow this claim. 

The only other claims I do allow are as follows 

C.~\I.M. hospital fees • • $6. 00 
X-H.ays · . ~~12 • 00 
Doctor Sharma • • ~~1 05. 00 

$123. 00 

The medical report (1~3.00) is not dama~e arisinB 

thc accidcnt but was I'equired for this action. T~e 

plEdntili' also produced a certificate from the City Pharnlacy 

purporting to evidence t0Et the plaintiff spent $200 on meaicine 

which the chemist states in the certificate was for the injury 

to the plaintiff's skull. He was not called as a witness and 

his statement that the medicine was for the injury sustained 

plaintiff is not evidence. 

I am not satisfied that it was necessary for him to 

,~200 for medicine as a result of the injury he received. 

The plaintiff received most of his treatment in hospital. Dr • 

. Sharma who treated the plaintiff was not asked about any 

medicine prescribed by him. I do not allow this claim. 

The plaintiff also claims ~p100 for 20 days use of 

SinGh's van. If the plaintiff elected to travel by van 

the and not by bus tin t is his 

defendant to pay th: total 

choice but he cannot expect 

cost anymore than he can have him 

his board and lodging while in Suva. I disallow chiS 
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I appreciate the plaintiff's prOblems in 

tablishing his actual expenses. I allow a total of 

?( 
1)(10092 

dama,~es. Hy award of general damages will I 

sider compens ate him for pain and suffering permanent 
rtial incapacity, and general inconvenience and expense 

'ich 1 have no doubt was incurred as a result of his 
but which cannot now be ascertained or establisned. 

I have found it difficult to arrive at a figure 

gen eral dama,;es. Kemp and Kemp in their Qantum of Damages 
this occasion has not been of much assistance. 

~hc plaintiff is a self employed farmer. He has 

1~r6e farm and before his injury worked himself and 

employed two labour. he is now 41 years of age with a 

permanent weakness in his right arm which will be a handicap 

him as a i'armor but is not of sufficient seriousness as 
lJI'(;v(;nt Dim i'rolf) driving a vehicle and working at farming 

oLt,c:r than work requiring strength in the right arm 
and pulling, etc. There is some slight 

akness in the right leg which does not appear to cause the 

He has suffered from migraines anci 
continue to do so for some time. There is a possibility 

epilipsy developing but the chances may be slight. His 
mory has been impaired according to one d~ctor although 

plaintiff considers his memory is still ~ood. He has had 
.'. to unc;.eriSo two operations. he otherwise appears to be in 

physical shape. 

I do not consider that there will be any loss of 

earnin.c;s. ',"ork which he cannot physically do because 

i. is weak risht arm can be done by his labour while he 

'ertakes some of their li~hter work. Nevertheless the 

on his riL;nt siele especially his arm is a permanent 

andicap and will prevent him doing many tasks required of him 

as a Liairy Lrmer. 

I award the plaintiff the sum of $5,000 for 

dama,jes for permanent partial incapacity caused by 

unlawi'ul assault on him by the defendant and for 1= .in 

sui'lerin[j already experienced and likely to experience in 

future. 
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Tr18re will be judgment for the plaintiff fa;. 

v323 special dama,;es and ~i5, 000 general damae;es making 

a total of :,~5, 323 and costs of this action. 

?-(2 
Y 

DOOOS:! 

The defendant's counterclaim is dismissed with 

costs. 

f\-1J.A~~ 
(fL G. 1,EKl'lODE) 

J U D G E 

'14: . ~1')01. 


