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IN THE SUPREI,lE COURT OF FIJI (WESTERN DIVISION) OOlH56 

Between: 

AT LAUTOKA 

Civil Jurisdiction 

Action No, 237 of 1981 

MOH1H"Il'lED JALIL fin ~!ohammed Hanif 

- and -

Il.ZH'\T ALI fin Akbar Ali 

Nessrs Sahu Kha:i:t & Sahu Khan, Solicitors for the l'laintiff 

Jllessrs Gcvind & Co., Solicitors for the Defendant 

JUDGMENT 

This is the plaintiff's aprlico.tion for Pcss,)fJBicn 

of land under the Land Transfer\ct 1971, Section 169. 

In his supporting affidavit he alleges that thG defcnd,';]~t 

works d on the land as a labourer under an agreement d:.to:l 

21 st t.ugust, 1975. A oopy of th'lt agreement is i;.mlOX'~ i 

to the affidavit and it is as well to set it out in fll,~.I~-

"AGREEllELfT BE'rW:CT~N HLIL tllTD Al\lMAT '~LI 

CANE CONTRACT NO. 6612_]ROH 1966 TO 15:..86 

1. Ajmat Ali h:.\8 no right to app1y in government to c·'::'] 
the land under the agreement on the Clreo. develO,]J ,1. 

2. Aj=t has the agreemrmt to develop the land ::0:;:' 1 C 
years. 

3. You will develop only 25 acres near the arca c.f' 
Subhan. 

4. Small crop such o.s arho.r, ri ce. corn, peanut 
H. Jalil. 

" 

5. First ploughing and harroViing only one tim,; fer 'i· 
acres will be paid by Jalil. 

6. 

7. 

First planting only for 4 acrc;s l'3.bour pElid by 
Jalil - t. 
Wood and bamboo El'C,st be cut by J aliI' '" order 
can usc for his oVin. 

8. Read maintenance - half & half. 

9. Cane payrQen t on ne ~ t '"Gno y - half & half. 

An Zlverage for one acre - 4 bags salt - 2 bags .- Ll ttL 



" 1 1 • 

" "', 

Any dispute on land both owners must seeoXl", 
settI::; • 

12. "Ihen Jg,lil will tell Ljmat to leavo the l'nd 
,vi thin 10 y,o;.1rs of time, J alil will 1:1:,'11',; ~c 0 " 

all the amount for damage on wo rk by "jna t. 

13. Hhen :~j~Jat will leave the land plou,,;hed 1 st 
tilne on 4 acres ,\jm:J,t '/Till have to :':",71 1'01.' t>,c 
j:ibughing. ldhen pl::mted no t damaged. ' 

14. On flat lanel only sugar cane must b,) ;,l,"nt'),:. 

15. Rent + share - C\jC1G,t. 25 acres. 

16. 1977 to 1987 singDcnt of Cane cutting 1!ro')J!~ ;)eo 

hired to :lmlJ,r Ali. 6612 and 6749 • .'m":Lr 
Ali vlill get good well on gJ,ng rc.d t 
J aliI's share from 1'lr. J aliI. 

17. Cano payment must be given iii thin 8 ;1.'),:/0. 

Lifter F.S.C. pGyment. 

18. If AZI'lat Idavo thd land betweGl'l 10 :1'" ,1';3 

won t t gc t any claElo..gG 0 

Land owner: (Sgd.) J'!IohilI1rle(], J;d,~l 

Sub owner 

\IIi tness: (Sgd.) San ,~lii; 

Tho plaintiff's land situate at 13a is 194 ;',:::r:: s. 
Of th2,t area the o.grec)J'lent reveals thC',t the defen:l':nt ';lilJ 
be allowed to cultiv;te 25 acres. 

In paragr!1ph 5 the plaintiff complains tlnt the 
defendant is in breach of his agreement and he ,nm'lJ!c::c.ts 
possession of tho lrmd cultivated by the defenchnt. Ho 

does not define the breach or breaches. To sup'l)ort his 

Claim he points out th8.t in any event the arranc;u<,CJ:lt i:'.3 

unlnwful in th:lt no consent thereto was give by t J,:; 

Native Land Trust Board under Section 12 of the ":Qti'Te 

Land 'Trust Ordin:;\nce. He says that the de fend,cJl t r0 fuss [l 

to (]uit in spite of notices requiring hin to do [lC. 

In his affid::lIi t showing cause the ccefe ',nc 

alleges th'1t he has cultiv!:tted the l'1nd as a t'Jll',nt 

sinCe) 1975 :md denies tlv'.t he eger worked as ;:1, l::;)onre:' 

for the plaintiff. He relios upon the agrc;onerc 

POinting out thnt it is for ten years Jlal tho:t is :\~':J 

in bre!1ch of it but accepts thqt there was no cuns~nt 

thoreto by tllllbtive Land Trust Bopxd. 

, .. 
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3. 

Agricultural 'l'ribunal which is to be hoard on 

26th .:iuguGt. The application is do.tad 21 st :':..~J:::'i19 i9:30 

the plaintiff's 3pplication to this Court f,)r 

ssession was filod en 28th Hay, 1981. It U'1Y ;y, '~h,oc 

this ['..ction ho..s buen filod to foresta.11 any deci::Jion 1I/h:;. e1:). 

the ,i\gricultural 'l'ribml.2\l l'uy EFtke in favour of t,w 
defendant. His application to the tribunal is i'm' -

declar'1 tion of tenancy under Section 18 (2) of t,'le 
Agricultur:11 Landlord and Tenant Ordinanco and 'L cr",:;): 

for an assignmon t of it t c him. ,~ny decision oi';'[Jc 

Tribunal to create and 3ssign n tel'1c'.ncy to the: -le "~lt 

could only be achi3vcd by sub-dividing the land. > ',;~;::,(!;l 
18(2) of the lcgricul tural L:mdlord and Ten,::mt OrdLl<;,nCl) 

reads:-

IIWhere 1:1. tribun::.\l consid,,:'rs that ::1ny l:),lX~l< I'd 
or ton"llt is in broach of this "\ct or of ':1" l,i[? 
tho tribunal r:le,y declc\ro the tenancy or:: ~ili,r',(>l-t,l 
ton:1ncy Granted by such 9.l:lount of comp0ns i,tien 
(not being cor~pensation payable umler the 
proviSions of Part V) paid, as it shell] ii, J,Y', 'it, 
by the landlord or by tho tenant, as th:; CiS',' ,,','1 

be ,. ~nd may order all or part of the ,~!,&~r1(>'_lJ tc' 
le,nd the subject of an unlCllvful tenancy to i" 
assignod to any tenant or lJ~y nako 3.ny 
detoroinLltion or order thCtt :~ tribunal .. ," I.' 

under the provisions of this .\ct." 

The defendant submits that this action shott}, :)!~; 

stayed pending any decision of the tribunal. Tlcc ,t 

application of the defendant indicates that he c,r'.'Jt 

point to an immediate and existing right to pOSe': "bl.C:'; 

which is at once enforceable by this court. If I 3',,' 

these proceedings it could suggest that I consiC,;r 

if the plaintiff obtained an order for possessio:l '.l'.n' ., 

Section 169 of the Land Transfer Act the ,',gricult.',:c.l 

Tribunal, under Section 18(2) of the Agricultur:ll 

Landlord and TenC\nt Ordinance could nullify this CCl"r-:; l.j 

order and grant " lawful tenancy to the defendant. I 

doubt if that is possible because Section 62(3) o~ ~'~ 

Agricultural Landlord and Tenant Ordinance forbids t'c'J 

tribunal to adjudicate upon an issue "hich this Ocu:.,t 

has decided. Jl!oreover Section 62(4) indicates thd; 

Where a situation such as this arises it is the tr'ilmnnJ. 

not the Supreme Court which should consider a st:<'T of 

proceodings. 
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4. 
If the plaintiff obtained possession under a IvTi t 

l)ossession there vlOuld be nothing on which the' 

defendant could found a claim be fore till AgricultL'r:c.l 

'i'ribuml. 

It is conjectures of this nature which probably 

cause concern as to the powers of till Tribunal u,rh~or 

Section 18(2) of the Agricultural Landlord and Tenant 

Ordinance. I understand from counsel that tho tribunal 

has ignored Section 12 of the Native Land Trust OTdin'w,ce 

and has purported to create legal tenancies which 

originated in an unlawful disposition of land. 

Dr. Sahu Khm:;6trongly urge s that in examininc; 

Section 18(2) one should pay careful attention to the 

definition of tenant in Section 2 of the AgricultuI"ll 

Landlord and Tenant Ordinance. 

"' tenant' means a person la\dully holding land under 

a contract of tenancy ••• ... " 

He argued that a perrson who holds land under ',v: 

arrangement "[hich is contrary to Section 12 of the 

Native 1and Trust Ordinance is not a "tenant" 

because he does not 'lawfully hold I till land. Il<3 S'JD,c,i ts 

that Section 18(2)only applies to a "lawful tenant" ;'(1.0 

during his tenancy commits some breach which makes his 

tenancy unlawful. I am not inclined to accept tb',e 

argument "in toto" because a broo,ch does not maku (:, 

lawful tenancy unlc1\lJful although it ms.y gi vo thu l'll:dlord 

the right to determine the tenancy. l'1oreover, Sectic:l 

18(2) refers to the tribunal's powerlil in regard to 

"the tenancy or purported tenancy" and supposedly a 

purported tenancy can scarcely have a "lawful tOl1::':t". 

The parties are undoubtedly in breach of Sectien 

12 of the Native Land Trust Ordinance and t.te ccc:T::Cl""c:,,;: 

on which tbe defendant relies is null and void ill t'y.t llC 

consent was obtained from the Native Land 'rrust '30",1'::. 

The defendant contends that in spite of tlr ille::;':1j.t,T )c; 

may hsve scme right to possession under tbe AgricCllt:r .. _, 

Landlord and Ten8uts Ordinance. 

Under Section 172 of tbe 1and Transfer Act e;i" 
defendant hss to shovJtanhexisti1)ghright to pO$sess;.(l1'l. 
H~s content~ons do no s ow a r~g ttO £ossess~on 
which I can recognise and record by relerence to ::tny 

statute. 1I1hat he S3.ys is that he has applied to the 

Tribunal for an ordc;r that the land be assigned to 

/.-. 
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him. It will still be necessary for him to perEl),~,.:l.() the 

000460 

tribunal th,t it should assign the lcmd to hiJ'l. r:1l"cntly 

i\pparently he is not bound to succ,'ed and he only hun,jS 

that the decision will be in his favour. In whO:3e 

favour will the tribunal de oide? "Ihat principl,js mUDt 

the tribunal follo,1 in arriving at a decision? I ':1.0 not 

observe th{.lt any principles are 

do not know "hat consi,derations 

set out in the C; I 

would move the tri'lUIul 

to make a decision onu \'{ay or the other. Consequ~ntly 

I cannot conclude that the defendant must succeE,d befc,re 

the tribun8.l and it follo'lls, I think, that I C;::,L.' ot 

honestly say that the defendant he,s s110lfn tint 1,0 h,~,:o 

, ht/to . H h 11th t h' f'l i 1'lg posseSS1on. e j1S on Y s."lown ~, e 11.:18 L_or 

;:m application \'{i thout anything to suggest that it 

deserves any success. 

If thero is some violent inconSistency boti';G:n 

Section 12 of the: Native L8.nd 'l'rust Ordinance 

Secticn 18 (2) of the Agricultural Landlord ani T0n:mt 

Ordinance in relation to agricultural land how is it t,:, 

be resolved? 

of tre 
It is contended by the defendant that 

~LTO enables the tribunal to override tb,e 

illegali ty of the contract in this case. Sect ion 59 (:2) 

reads as follolfs':-

"(2) The provisions of sections 7,8,9,10,11 
and 12 of the Native Land Trust,ctlnd 
all regulations made thereunder sL),:'.l :'e 
subject to the provisions of tl1if'J .;,ct." 

If a disposition of land is illegal under Section 12 

of the Native Land Trust Ordinance and if the t;;'LlLllJ. 

has power under Section 59(2) of the Agricultur·-.',J .. 

Landlord and Tenant Ordinance to ignore the il18,"~cli'l:;:r 

:1.nd to confirm the transacticn \oJhat is the pUrpDG~ of 

Section 12 of the Native Lan.d Trust Ordinance hl ru~. :.th" 

to ae;ricul tural land? If the tribunal con ignc.,'o 

"a section 12" illegality ,Ihat is the purpose of :J::;Gic::, 

62( 3) of the .!\gricul tural Landlord and Tenant O':c1i:cL,')e 

''''hich forbids a tribunal to exercise thnt power i:' c,,",, 

Supreme Court has declared the "tenancy" illee;9,1? 



". 
6. 0130461 « 

Section 59(3) of Agricultural Landlord and ']'rmcnt 

Ordinance reads as follows:·-

II (3) lTothing in this Act shall be ccn:3trued 01' 

interpreted as validating or perNi tting:1n iJ.p;:,lic:.;­

tion tothc tribunal in respect of a contr;Jct of 

tenancy "hich was or is made in contravent:Lon of 

any law." 

It appears to contradict :Jection 59(;;) if no api:liJ:1tion 

can be made to the tribunal in rf.:spect of a ten:1nc~' r:ude 

in contr,:cvention of any LI". Absence of Nativo l:'.nd 

Trust Board consent makes the defendant IS ton:·)ILC', '.'.:-,L'.'i­

ful under Section 12 of tho Native Land Trust Ordin .. Eco 

and hence undor Section 59 (3) of I,LTO he "Ioulri Dot or, tl,o 

face cf it bo entitled to ask the tribU113.l to alloer,i;.; 

a tenancy to him. 

However Section 18(3) of the Agricultu 1.1 L,. 11dlord 

:lnd ;:'enant Ordinance on tho face of it appca.rE3 i;, .. · .. :'.d tc 

the confusion by enacting as follows:-

"(3) Any application to a tribunal for "L 
declaration, for compensation or for the 
ordering of the making of an assignmeLt or 
other order or determination under sub-section 
(2) maybe made notwithstanding the rrovis:~c;r"s 
of subsection (3) of section 59 but nothing 
contained herein shall be deemed to rJelTnit tile 
ordering or making of on assignment in bre"c1:, 
of the provisions of the Subdivision e.I' L'md 
Act or "hich vlQuld otherwise be unlmrfl.l." 

It "ould seem that although the tribunal may U)r'~8r 
Section 18(3) make a declaration in relation to:. co,ltr0c; 

of tenancy "hich "as made in contravention of Seetio'1 1? 

of the Native Land Trust Ordinance it cannot orcler e'r: 

assignment of the tenancy because it 'N'ould be u!'lL·::.,/:L 

What kind of declaration is it that a trilmn·'.}, 

can make under Section 18( 2) of tre Agricul tUT'11 """,:1.:1J.O.c"1. 

rmd Tenants Ordinance? Sub-section (2) says:­
"'.' 

"(2) \,'here a tribunal considers tho.t any ::"~nc.­

lord or tenant is in breach of this .:.ct Ol' of 

any la", the tribunal may de clare the tsnmcy 

or a purported tenancy granted by such Ludlord 

or to such tenant as aforesaid, null ''.'.·,d void 

and may order such amount of compensatj.on 

(not being compensation payable under the 

prOVisions of Part V) paid, as it sh,"ll thi;:,k 
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fit, by the landlord or by the tenant, as the 

case may be, and may order all or part of tho 

agricul tural land the sub j ect of an unlawful ten:J,ncy 

to be a,ssigned to any tenant or may make any det(,r-­

min9.tion or order that a tribunal may make under the 

provisions of this ~_ct." 

There is no provision enabling the tribunal to decl'1re 

that a tenancy which is null and void shall be" good D.nri. 

valid. It ca' only declare that that certain ten'lncie:] 

are null" and void". It cannot for instance d(Jcl~'.rG tre ct 

notwi thstanding the provisions of Section 12 of the ~Tc,tivo 

Land Trust Ordinance a tenancy made in contravuntion 

of Section 12 shall be construed as lawful and e cti ""TC • 

If a court or tribunal is empowered to dec12.'1'e 10' .1 

that "hich the legislature has decLlred illegal tliO 

statute creating such po"er should expressly say so in 

exact ,'lords and not leave it to be deduced that such 'J. 

power must be intended. 

I am not trying to point out to the Chairmij.ll of th3 

Tribunal or to the Central Appeal Tri blm:l1 'Nhatcch8y shaull. 

do on receipt of applications of this nature. 

In fact the learned chairman of Central Tribunal in 

Appeal No. 1/S0 in the case of li.'lm Bilas has expressed 

views suggesting that he m'lY concur in my observ'ltions. 

;3ince the defenc.ant has asserted that he has some right 

to possession which can be enforced under Sectien 18(2) of 

the Agricultural Landlord and Tenant Ordinance it has beccn 

necessny to try and ascertain v,hC\t that right is. 

One may sympathise with persons such as the 

defendant but I think they enter into these arrangeITcnts 

with their eyes open. This kind of arrangement is c, 
continual source of litigation in Fiji 'lnd has l]CC' 'or ", 

very many years. If it is complained thp,t persons ,3uch 

as the plaintiff are guilty of sharp-practice om, o'm 

refLy that persons such as the defendcmt ar'J awaro o.!.' it b'.l·; 

hope somehow to turn the illegal arrangement to their own 

advanta,'e, and that in my view represents the positiGn in 

the instant case. 
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I do not for one moment acce pt that ti."J 

defendant may have been beguiled or misled into belioving 

that he was entering into a lawful arrangonBnt. 

If the defendant has a right which he CJ.n 

assert before the tribunal why must it dis8ppear )1,S ,:; 

rosult of an:s!decision of this Court? This Court h[i.S 210 

power to prevent tho exercise by the tribun3.l of j,';s 

lawful powers. If, as the defend8nt argues, tb,8 tribun,l 

has certain unique powers in rel3.tion to agricu.1t:.U'.c·.1 .. 

tenancies they are presumably operative Ivithout 

referenc() to the ordinary Courts ?nd nothing don" by 

this Court take 2;W'.y the tribunal's pow .. rs. T 
~ 

cannot and indoed I would not l'lish to deprive the 

defendant of fl.ny right conferred upon him by AIJTC. If 

he has a right to tenancy and if the tribun"l he:s nm/CJ:' 

to enforce that right under an illegal agreemccli; 1:"':'.1 

to see how a decision of this Court can rendor 1, 

If I accept the defendant's arguments 

position of the parties to an unln.,/ful dispositien 
" 

o ~: 

land undor Section 12 of the Native Land Trust Or:lil).'C(' 

is as follo'lls;-

Once the alienor or disposer shows signs of 

wanting his land back then a race develops bet:ro ... !". ti·c 

parties. Tho alienor rushe s to tho Supremc Cour'e \'i it:: 

its spoedy summary remedy under Section 169 of thJ 

Land 'Transfer Act and endeavours to get possessic,n ( .. ,: 

ground of illegality. Th'e alienee hurriedly fill" !r) 

with tho Agricultural !rribunal an application fc;:' 

declaration under ~ection 18(2) of the 1Igricult';'Jc" ,1 

Landlord and Tenant Ordinance to be accompanied ")J ';i:J 

allocation to him of a lavlflil tenancy. Huch dblcJ!,'L 

on which proceedings are concluded first. 

Supreme Court deprives the Agricultural Tribum.l 

'-' ~ 
.j-- " 

dealing wi th tho application. The defendant apr, r .. : t·: 

think thC\t Sllccess in the tribunnl for tl18 defcnc':,;:t i'!il~ 

deprive the; plaintiff of his romedy in the Suprui)o COiT t. 

I would have thought that if a pl'1.intiff has a rj.ght te; 

posseSSion which is enforceable in the Supro~G Court it 

,Iould bo strange if fJ. decision of tho tribull'il (;·"ll do£!, 

that right. 



9. 

I do not accept that such a situation exis-Gs. 

I h'we indicated that the position as I 13Ge it un'lcr 

Section 18(2) o.nd (3) is tw,t where there is a bre9.ch of 

-I;ho Agricultural Landlord and TenMt Ordinance or 'my Lew 

by tenant or landlord the tribunal may d0clare the ton.:cncy 

null and void <.,nd may order land under an unLllvful teniY'Lcy 

to be assigned to the ten'mt provided the assi"nrlen t 

j_ tself would not be unlawful. 

The plsdntiff's application succeeds. ':2hc 

defendant is ordered to gi"e up possession and to ;.:,y the 

eosts of these proceedin,\s "Thich I fix at $300 exclc;cUn,:; 

disbursements. 

LAUTGKA, 
14th July, 1981. 

(Sgd.) J. T. l/illi,ELs, 

JUD<JE 




