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IN THE SUPREME COQURT OF FIJI (WESTERN DIVISION)
- AT LAUTOKA

Civil Jurisdiction

Action No. 237 of 1981

Between:  MOHAMMED JALIL f£/n Mcohammed Hanif

m ARAd -
AZMAT ALL f/n akbar Ali Defendant

-

“Messrs Sghu Khan & Sahu Khan, Solicitors for the Plaintif

o
L

‘Messrs Govind & Co., Solicitors for the Defendant

J UDGME NT

This is the plaintiff's application for pesscssicn
of land under the Land Transfer Act 1971, Section 169.

In his supporting affidavit he alleges that the defindarnsg
‘worke d on the land as a labourer under an agreement doted
21st August, 1975. A ocopy of that agreement is cnnexcd
to the affidavit and it is as well to set it out in Tuol:-
"AGREGIMENT BETWEEN JALIL AND ABMAT LT

CANE CCNTRACT NO., 6612 FROM 1966 TC 1486

1. Ajmat Ali has no right %o apply in government to own
the land under the agreement on the area develonoid.

F]

2. Ajmat has the agreement tc develop the land foxr iC

years.

ih

3. You will develop only 25 acres near the area o
Subhan.

4, 8mall crop such as arhar, rice,; corn, peanut - 5 o
M, Jalil.

5. First ploughing and harrowing only one time for 4
acres will be paid by Jalil,

6. TFirst planting only for 4 acrcs labour paid by
Jalil - +.

7. Wood and bamboo 1must be cut by Jalil's order izmat ~
can usc for his own.

8. Recad maintenance - half & half.
9. Cane payment on neuvt money -~ half & half.

-10. An average for one acre - 4 bags salt - 2 bags ~ natti.
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"11. Any dispubte on land both owners must ses and
attlo.

12. When J91il will tell Ajmat to leave the 1:nd
within 10 years of time, Jalil will have wo nor
all the amount for damage on work by .imat,

13. When Ajnat will leave the land ploughed 1ad
time on 4 acres Ajmat will have to pav for the
phughing,., When rlanted not damaged.

4. OCn flat larnd only sugar cane nmust be plonted,

15, Rent § share - Ajmat. 25 acres.

16. 1977 to 1987 singment of canc cutting
hired to Anwar Ali. 6612 and 674G.

All will get good well on gang rait on
Jalil's share from Mr. Jalil,

17. Cane payment must be given within 8 dayo.
After P.3.C. poayment.

18. If Lzmat leave the land betwesn 10 yoors he
won't get any damage.,

4

Land owner: {(Sgd.) Mohammed Jnlil

Sub owner : (Sgd.) ‘zmat 11
Witnesss (8gd.) San A1i"

The plaintiff's land situate at Ba is 194 =corsg,.
0Ff that arca tho agreement reveals that the defoendint will
be allowed to cultivite 25 acres.

: In paragraph 5 the plaintiff complains that ths
defendant is 1n brecach of his agrecmont and he now wants
possession of the iland cultivated by the defendant., e

does not define the breach cor breaches. To suppert his
claim he points out that in any event the arrangerent 1s
unlawful in that no consent thereto was give by tho
Wative Land Trust Board under Section 12 of bthe Uative
Land Trust Ordinance. He says that the defendmnt refuses

to quit in spite of notices reguiring him to do sc.

In his affidatt showing cause the defend -nt
‘alleges that he has cultivated the land as o 1o

“since 1975 and denies that he eger worked as o lahoure

AR 1

-for the plaintiff. He relies upon the agrecment

Pointing out that it is for ten years and that ne ig nod
in breach of i1t but anccepts that thore was no censent
~thereto by the Native Land Trust Board.

EYS
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He revesls that he has filed sn aprliication te
thé Agricultural Tribunszl which is to be heard on

S6th sugust. The application is dated 21st Anril, 1930
and the plaintiff's application to this Court for

L.

Pbssession was filed on 28th May, 1981, It nay bs s

the Lgricultural Tribunal may nake in favour of ke
defendant. His application to the ftribunal is for »
declarntion of tenmancy under Scotion 18(2) of the
gricultural Landlord and Tenant Ordinance and ~n crice

for an assignment of it to him. .iny decision of ihe

18(2) of the igricultural Landlord and Tenant Ordinsnco

reads:—

the tribunal may declare the tenancy or o puror
tenancy granted by such amount of compensntion
(not being compensation payable under tho
provisions of Part V) paid, as it shall tui
by the landlord or by the tenant, as thoe oo
be, and may order all or part of the agriouliv:
land the subject of an unlawful tcnancy to o
agssigned to any teénant or may nake any
determination or order that a tribunal
under the provisions cf this lct."

The defendant submits that this action shoul.. e
stayed pending any decision of the tribunal., Ihot
application of the defendant indicates that he coanot
peint to an immediate and existing right to posssusion

)

which ig at once enforceable by this court. If I
these proceedings it could suggest that I consider thod

-if the plaintiff obtained an order for possessici unic:

~Bevtion 169 of the Land Transfer Act the Agricultursl
Tribunal, under Section 18(2) of the Agricultural

Jorder and grant & lawful tenancy to the defendant. I
doubt if that is possible because Section 62{3) of =i
Agricultural Landlord and Tenant Ordinance forbids the
~tribunal to adjudicate upon an issue which this Jours

“hzs decided. Moreover Section 62(4) indicates thet

‘not the Supreme Court which should consider a stay of
prececdings.,

this action has been filed te forestall any decisicn whi

Tribunal to create and assign a tenancy to the Jlefendsnt

-y

~Landlord and Tenant Ordinance could nullify thic Couriis

_Where a situation such as this arises it is the tribunal

could only be achicved by sub-dividing the land. dScotion

"Where s tribunsl considoers that any lanulord
or tenant is in breach of this Act or of nv 1L W,

et dh
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If the plaintiff obtained possession under a writ

of possegsion there would be nothing on which the
efendant could found a claim before tle Agricultural
ibura 1.

It is conjectures of this nature which probably
cause concern as to the powers of the Tribunal uvnder
Section 18(2) of the Agricultural Landlord and Tenant
Crdinance. I urderstand from counsel that the tribunal
‘has ignored Section 12 of the Native Land Trust Ordinance
‘and has purported to create legal tenancies which ‘
originsted in an unlawful disposition of land. :
Dr. Sahu Khangtrongly urges that in examining
ection 18(2) one should pay careful attention to the |
‘definition of tenant in Section 2 of the Agriculbural i
ILandlord and Tenant Ordinance. '
: "'tenant' means a person lawfully holding land under

a contract of tenanCy.eseo.”

. He argued that a person who holds land undcr an
arrangement which is contrary to Section 12 of the

Native Yand Trust Ordinance is not a “tenant®

because he does not 'lawfully hold! tie land. He submits
that Section 18(Z)only applies to a “lawful tenant™ who
during his tenancy commits some breach which makcs his
tenancy unlawful., 1 am not inclined to accept that
argument "in toto" because a breach dcoes not make o

lawful tenancy unlawful although it may give the landlord
the right to dstermine the tenancy. Moreover, Secticn

18(2) refers to the tribunal's powers in regard to
"the tenancy or purported tenancy" and supposedly a ‘
- purrvorted ftenasncy can scarcely have a "lawful tensnt".
The parties are undoubtedly in breach of Secticn
12 of the Native Land Trust Ordinance and tle sorsersns
on which the defendant relies is null and void in tant no

consent was obtained from the Native Tand Trust Roard.
The defendant contends that in spite of tie illezality o b

-may have some right %o possession under the Agriculbur:i
© Landlord and Tenants Ordinance.

| Under Section 172 of the Land Transfer Act theo e
2o RREE, 808 1008 R Y BB £ G THE o Lo R8RS o2

which I can recognise and record by reference 40 Y

statute. What he says is that he has applied to the

Tribunal for an order that the land be assigned to
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“him. It will still be necessary for nim to persusde the
Ctribunal that it should assign the land tc him. Avparently
Apparently he isg not bound to succeed and he only honosg
'_that the decision will be in his faveur. In whose

favour wili the tribunal decide? What principles must

the tribunal follow in arriving at o decision? I do not

cbserve that any principles are set cut in the ALIC; I

do not know what considerations would move the trihunsl

t0 make a decision one way or the other. Consequenily

I cannot conclude that the defendant nust succeed bhefore

the tribunal and it follows, I think, that I conrod

honestly say that the defendant has shown that he has <

right/%gssession. He has only shown thot he hag filed

an application without anything to suggest that 1t

deserves any success,

If there is somc wviolent inconsistency betwoon

Secticn 12 of the Native Land Trust Ordinance and

Section 18(2) of the Agricultural Landlord ard Tenont

Ordinance in relation to agricultural land how ig it

be regolved? |

o 3

It is contended by the defendant that Scetion 5G{2)
of tre ALTO enables the tribunal to override the
illegality of the contract in this case., Section 549(z;
reads as followsg:=-

"(2) The provisions of sections 7,8,9,10,1:1
gnd 12 of the Native Iand Trust .ot §nd

all regulations made thereunder sii:il
subiect to the provisions of this iot.”

If a disposition of lond is illegael under Jection 12

of the Native Land Trust COrdinance and if the tribuasl
has power under Section 59(2) of the Agricultur:l
Landlord and Tenant Ordinance to ignore the illegality
and to confirm the transacticn what is the purpess of
Section 12 of the Native land Trust Ordinasnce i relstic?
to agricultural land? If the tribunal con ignoie

"o osection 12" illegality what is the purpose of Zuoulcon
62(3) of the Agricultural Lendlord and Tenant Crdinance
which forbids a tribunal to exercise that power 17 i
Supreme Court has declared the "tenancy' illegsl”
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Section 59(3) of Agricultural Landlord and Tenant
-Ordinance roads as follows: .

(%) Nothing in this Act shall be construed or
interpreted as validating or permitting an apnlico-
tion to the +tribunal in respect of a contract of
tenancy which was or is made in contravention of
any law."

It appears to contradict 3ection 59(25 1f no application
can be made to Tthe tribunal in respect of a tenoncy made
in contravention of any law, Absence of Native Land
Trust Board consent makes the defendant's tenzncy vnlawe-
ful under Section 12 of the Native Land Trust Ordin-nco
and hence under Section 59(3) of ALTO he would not orn tho
Tace of it be entitled to ask the tribunal to allocat:
a2 tensncy to him.
However Section 18(%) of the Agricultual Lundlord
and Tenant Ordinsnce on the face of it appesrs fTo 28d o
the confusion by enacting ag followa:-
"(%)} Any application to a tribunal for =
declaration, for compensation or for the
ordering cof the making of an assignment or
other order or deteéermination under sub-secticn
{2) maybe made notwithstanding the provisions
of subsection (3) of section 59 but nothing
contained herein shall be deemed to permit the
ordering or making of an assignment in breach

of the provisions of the Subdivision of Land
Act or which would otherwise be unlawfvl.”

It would seem that although the tribunal may under
Section 18(3) make s declaraftion in relation to = contracs

of tenancy which was made in contravention of 3ection 12
of the Native land Trust Ordinance it carnnot ordsr =2n

assignment of the tenancy because it would be unlowin

What kind of declaration is it that 2 tribun=l

can make under Section 18(2) of the Agricultural ~undlord

and Tenants Ordinance? 3Sub-section {2) says:- b
"(2) Where a tribunal considers that any land-
lord or ftenant is in breach of this lfe¢t or of
any law, the tribunal mey declare the ten-ncy
or a purported tenancy granted by such landlord
or %o such tenant as aforesaid, null =204 wvoid
and may corder such amcunt of compensation
(not being compensation payable under the
provisions of Part V) psid, as it shall think

(%
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fit, by the landlord or by the tenant, as the

case may be, and may ordsr all or part cf the
agricultural land the subject of an unlawful tenancy
to be assigned to any tenant or may make any deter-
mination or order that a tribunal may make under the
provisions of this Lct.”

‘There¢ is no provision enabling the tribunal to declare
that a tenancy which is null and void shall be good and
cvalid, It ca» only declare that that certain tenancies
are null" and void"., It cannot for instance declnre that
‘notwithstanding the provisions of Section 12 of tho ¥Mative
Land Trust Ordinance a tenancy made in contravention

of Section 12 shall be construed as lawful and efisctive,
If a court or tribunal is empowered to declare lem-d
that which the legislature has declared illegal ths
statute creating such power should expressly say s¢ in

exact words and not leave it to be deduced that such =

P

powey must be intended.

I am not {rying te point out to the Chairman of tle
Tribunal or to the Central Appeal Tribunal what they should
do on receipt of applications of this nature.

In fact the learned chairman of Central Tribunal in
ippeal No. 1/80 in the case of Ram Bilas has expressed
views suggesting that he may concur in my observations.
Since the defencant has asserted that he has some right

to possession which can be enforced under Section 18(2) of
the Agricultural Landlord and Tenant Ordinance it has becn
necesgary ¢ try and ascertain what that right is.

One may sympathise with persons such as the
defendant but I think they enter into these arrangenents
with their eyes open., This kind of arrangement is -
continual source of litigation in Fiii and has boesn Tor
very many years. If it is complained that persons such

a8 the plaintiff are guilty of sharp-practice ont can

raly that persons such as the defendant are aware ol 11 but
hope somehow to turn the illegal arrangement to their own
ndvantace, and that in my wview represents the position in
the instant case.
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I do not for one moment accept that the

defendant may have been beguiled or misled into belicving
that he was entering into a lawful arrasngenent.

IT the defendant has a right which he cun
assert before the tribunal why must it disappear o8 o
result of anyflecision of this Court? This Court has zno
power to prevent the exercise by the tribunal of iss
Iawful powers. If, as the defendant argues, the StTribunal
has certnin unigue powers in relation to agricultural
tenancies they are presumably operative withcout
reference to the ordinary Courts snd ncthing done by
this Court take awzy the tribunal's powsrs. I
cannot and indeed I would not wish to deprive the
defendant of any right conferred uvpon him by ALTC. I
he has a right to tenancy and i1f the tribunal hes powor
to enforce that right under an illegal agreement 1

to see how a decision of this Court can rendecr it
If I accept the defendant's arguments thon th

posdtion of the parties to an unlawful dispoaiticn of

land under Section 12 of the Native Land Trust Ordin-rcoo

is ag follows:-— -

Once the alienor or disposer shows signs of
wanting his land back then a2 race develops bhetweon tho
parties. The alienor rusheés to the Supreme Court with
its specdy sumnary remedy under Section 169 of tho
Land Transfer Act and endeavours to get possession on Lo
ground of illegaliity. The alienee hurriedly filss
with the Agricultural Triburnal an application for
declaration under Jection 18(2) of the Agriculturl
Landlord and Tenant Ordinance fto be accompanied Hy Ll
allocation to him of a lawful tenancy. Iuch depunds
on which proceedings are cconcluded first, Success in i
Supreme Court deprives the Agricultural Tribunsl fron
dealing with the application. The defendant apy i ra i
think that succegs in the tribunnal for the defend ot will
deprive the plaintiff of his remedy in the Suprcie Cort,
I would have thought that if a plaintiff has a right 4o
possession which is enforcecable in the Supremce Court it
would be sitrange 1f a decision of the tribunal con delc i
that right.

E
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I do not accept that such a situation exisgts.

I have indicated that the posiftion ag I sce it under
Section 18(2) and (3) is that where there is a breach of
the Agricultural Landiord and Tensnt Crdinance or any 1law
by tenant cr landlord the tribunal may declare the tonnncy
nuil and veoid and may order land under an unlawful tenancy
to be assigned to the tenant provided the assisnment

itgelf would not be unlawful.

The plzintiff's application succeeds., The

defendant is ordered to give up possession and to ray the
costs of these proceedinss which I fix at $300 excluding

disbursements.

LAUTCKS , (8gd.) J.7. Willi.ms,
14th July, 198t. JUDIE
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