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Civil Jurisdiction 

CF 1Q81 

- and -

.l..jr. Ii. Patel tor the llainti::'i's • 

. f'!r. K. Chauh,an. for t.1.1\: Det~ndar..t. 

J IJ D G H E j', T -
The plalntlits are both civil servants and wel'e 

financial members of the defendant association (FFSi\) until 

iPSA f)Urpol~ted t.o expel them trom tha Association on the 

17th day at February. 1981. 

Ttle re11ef sought by the plaintiffs is as follows : 

"Ca) 

(0) 

A DE·CLAHNl'.[()fj that on a fair and proper 
coruatructi"on of kul.e 24 (v) ot the Fiji 
Public Service /asociation Constitution 
read in t h; light of the fscts outlined 
in the A[!ldavl ts or ii';'ir~", j.'A and 
Jom~ VL!SA~'l.i\Sftf\A andIie ~ herein, no 
aIse1pTinary orfences had arisen. 

A DE(''1./{A';l'Wol that. tile pur-ported expultlions 
0' he SSOC1/ltiOfl are unlawful and/or that 
~~~ plalntlZ!s continue to remain members ot 
U1G Association. 

The facts are not in diapute. 

By l'Jthr dated the 25tll August. 1900, si,;ned by 

51 civil I;HH'II'aJ:lts. iflclud.in.~ the two plcintl!fs, anl addressed 

to the r~eL~lstr'ar ot Trade Unions the Hegistrar was requested 
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c;L viI .s erv a!} ts were atti10 timlJ financ!",1 memc1()r"i, of 

Reasons lt7€n;-C ,3iven in the sCi1d let:ter \:i'llY t:fH.~ 

servants .reI t they W(;'l'O co:apc:lled to s'"ek 03nco110.­
FP51, , s re;;11strotion. It 1s only nccessc,ry to 

my juJg:n",nt in ,;re1l'1 ta Fa,. tk Ors. ". Timoc! Bavsdr8 & 

c. c. 2'71 of 1980 which I c::.el1vered em thG 22nd 

t, 1')80, three days before tl10 dfJte of the Idtt€lr to 
HeJ~istrar. TI10 17 defendants in that action ~Iere the 

bearers in F'PSA. 

I hi>ld that the PUri.!o:'ted election:> o,l" the 
defenda;rts at tile Annual General i4eetitl"; h,,,,l(, at Suva 

were inV'nlid. '~'hiJ Hrst plainti,f,[ in that action is the 
.!irst plalntii'f in this <lo'l:1on. I also declared in that 
case th21t Rule 61(a) of the Constitution of FP;~A \13.13 invalid 

the eX'<;ent 'til" t it pW"portod to p(?I'llIit proxi es to lllMe up, 

'luorum req.uired by the provisions oJ: tile Trude Unions .Iet. 

The letter to the i\egistrar incUcates tl'lat the 
memoera who sl.,~nGd it considerod that as a r()sult of my 

judg,me~nt, there was no ~~lnG body to administer ~le affairs 
FfSA and tl'lat 'they tac(.'<l diHiculties in callin,; another 

annual general meetin&. They inferllled the Registrar they 

to .foxm anoth ,r !'!Illsoci;;tion once the r0,;,;istrat:l.on 

of FP~\ was cuncclled. 

,filat happened between the date of the lett.er to 
thiJ HegistL'UI" and the 13th January I 1981 is not in eVidence 

but on the Inter date the' SeCI'etary of FPSA wrote to both 
plaintit'fs lnforminw them that he had been directed by the 
Association t Ii Disclpl1tlary COIM)1ttee to lay a cha:-;~ a !,tlinst 

them. Bot.b letters are 1n s1milar terms except as to the 
Change of names and I therefore reproduce the letter "'1'1 t1;en 
to the tirst plnintiff the body of which I>t;'lte3 : 
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"DISCIPPN t,\ Y CHtJIGE 
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The Disciplinary COlllilli ttee of the Association 
has directed me to lay a charge a,;;ainst you for 
breachin,; Rule 24 of the FPSA Const1tution. 
Accordingly, take note that the following charge 
against you, is : 

CHARGE . 

n That you, Tevita Fa, being a financial 
member of thcFiji Public Service Association, acted 
in a manner detrimental to the interest of the 
Association in that in a petition dated 25th 
August, 1980 to the Registrar of Trade Unions, you 
sought the deregistration of the Fiji Public Service 
Association (Refer Rule 24(v) of Constitution)" 

This charge is laid a;~ainst you under the 
provisions of Rules 23 - 26 of FPSA Constitution. 
You are to take note that tl'B Dlsciplinru"y Comllli ttee 
w111 deal with the charge on 17th February, 1981 at 
the FPSA Headquarters, 298 Waimanu Road at 5.00 pm 
an:l you are requested to be present to anSVler the 
charge laid abainst you. Under Rule 30 you are also 
entitled to have your case stated by a financial 
member of the Association nominated by you. If you 
are desirous of havin£; anot.:er financial melllber to 
represent you in the hearing you should then notify 
me of his name no later than 16th February. 1981. H 

The plaintiffs do not contend that the Disciplinary 
did not taithfully tollow the procedure laid down 

FPSA'. constitution which makes it unnecessary to state 
t the Committee did atter the date ot the letter. It is 
o not disputed that both plaintiff's were informed that 

g~ley had been expelled from FPSA each having been found 
1lty of the charge laid against them. 

The sole issue I haTe to decide is whether on the 
alleged by rPSA's DIsciplinary Committee in the charge 

each plaintiff they had committed a breach of Rule 
ot FPSA' s Const! tut! 01'.1. 

I would mention before considering aula 24(v) that 
28 peemits an expelled perspn to appeal to the Council 

FPSA and Rule 31(s) permits him to appeal to members at the 
Annw 1 General Meeting or a special General meeting. 
rules are enabling or permissive rules. There is 

1n the Rules which pruvents the plaintiffs frOID 
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direct to this Court to seek re11 ,f. 

/32 
0003G2 

)t. The plaJ.nti.f!a did not avail tli2'1)s,,111(;;5 of their 

to appeal to the fP;;;A' s Councilor its :m3muars but 
a declaration from this court Illl to the 

ot thoir expulsion from FT3i'. It is also not in 

th,t under Rule 2.7 tb.l Disciplinary Gocmittee is 
to expol 8 ,tember 8jelinst who;n discL plinBl"Y nction 

taken .. 

I set out in tull Rules 23 rux! 24. Hull) 23 is 
because Rule 2 l f( 1) mentions cor::travention of any of 

01' Rule 23. 

23. (a) Every person a"plyin,J; for :~;e:!fb0r5hip of 
the As;:;oclation. and .for so len,s as he 
continuos as a member in accordance with 
_ Associ atlon' s Constitution (us may be 
amended :trom time to time) shall be deemed 
to have undertakan :-

(1) to wOl'k for tho int.eres"!:' of tiw /·.ssociation 
and its members collectively in a spirit of 
mutual co-operaUon; 

(il) to abide by the majority decisions of 
l!Iember~ committees and such other bodies 
within the scope of the Constltution but 
without prejudice to his right to work to 
vary such decisions wi thin the framEr~ork ot 
tlw AuociatioZl in a.ccordance with the 
Constitv.t1on. 

(b) In any ease wbere the Councilor a Committee 
authorised by tbe Council bas made representa­
tion or baa made k.nmm that it intends to 
uke repreeentatiOlls to Government or to any 
autnority, organisation or body in respect of 
any matter affecting the Association or its 
membera. no member of tho Association e1 ther 
as a member or in his capacity as an 0£1101a1 
or representative of: the ASSOCiation, sball, 
at any time make or pCI"II!i t to be made any 
public statement or public cormnunication. 
without tho express authority of the Council. 

(c) No meetllll~ of the Association shall be open to 
tho press without the approvCll of the Council 
and no report of account of mattors dealt with 
at any meeting of the /,ssociatlon shall be 
supplied to the press eXc8pt Witfl the approval 

o.f the Council. 
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(U,) refuses to comply with any of ;;,".~ :~ules of 
t.h(~ ltasociation; 

(Hi) refuses to abide by a resolutiQn cilrr.l.ed at 
any :naetinr, of th.' ,·,sSOCi,:ltiQr:; 

(Iv) acts in o,.,pou,l""lon to the ot)jcCt5 of thtrl 
AS30clntiofl; 

(v) does any act \'ihlch 1s d(j'trim'~Jnt3.1 tC1 t.ho 
irn;.£it"€trt 0 t the "ts so c.i 2·:.'::.i on ; 

(vi) defrauds or at .,0:.11>t8 \;0 clcfrnad 
AssocinC!on. 

(vii) withoLrt "just c,~u.:3c 0;' ~:;,::Ctl,3(: :;1:-:>.>;J$ 8. fa1se 
char,,~e a.~ai.r'ist un oif1;,;e:c or .l>.:;ll'::Yd o,f..' tlVJ.~ 
Associ:~tion; 

Provided. ho\"ever. that b,3 sk.ull nst. Dc,,~ilty 
of such a j)reach if h't~ Las ~'ict:::::d Dol,:?1y in his 
o.f::Cicial capacity as part of hi:> duties for' his 
employer. U 

I consider it is significant. for reasons to 
later, that ~:r. Cl'Fludh",rJ". the Generul Ser.:l'(jt,,~ry 

FPSA. should in his affidavit; sworn by him on tlH:l 21,th 

1961 (afte: the l-lointiffs hud beetl'~xpelh1d) state 

para,:;;raph '* thereo:f as tollows : 

tl'l'HJ,l' as to paragra.;;h (6) oitho said £d:iidavlt. 
I say that tbe First Plaintiff wh.!.lst oe10'5 n 
financial illember of the Association acted in 
contrav"n1iion of the RI,Iles ot: tht:' i,ssociation by 
signint~ and pl'esentin; the said Petition. ,Jill he did 
and ·thereby tho F1rs'l; Plaintiff cOC'l(,lit;;ed a bre<ich 
of th.: Rules 23(0)(1) ami (H) emu 2/,(V) of the 
AS.Gociution not-wi ths 'i;~Jnding ar.y adv<:'rse l"'etlaJ.""l{S 
and or flndil1{s ma;ie by the learned trial jud:;e 
in the salil Judgment." 



Pin"sgraph 9 of his at.tldavlt 1s in &1lQilar te:r"IU 
refers to the second platnt.lf.t'. 

Both plaintH!s in the charge brought a~a1n&t 
el!l.ch of tilet:l W<lre alleged to hava acted in a tlmllnGr detri ... 

to the interest of the Association 1D that they 
dereg1strut1on of the Asaociation. 

un examination ot the charge no specific act I. 
apecified bl.lt an obj;>ct1ve stated in the pe:t1t.1on 1a. stated 
namely deregl.stration of the Association. Each pla1DtJ.ff 
signed the petition. That was an act by each of them and 

appears Irom the ev:l.detlce before me to be the only act 
they pectorcood. 01l1:11 or other of them wIllY have prepared. the 

petition. proCl.lred the signatures of other ~bena. and 
petition to the Registrar. 

(;rw.t FPSA ~Jas really complaining about was the 
of tLe plaintiffs which could b ave been detrilliental 

interests 0·£ ,i?J?<..3A. 

Fer a me::;beJ;' to s·,oek dere3istration ot his ow 

Associat.ion wh:;t.ever his reasons may be. shows complete 

disre3urd for the r1:;l1t5 and interests of other i'lIembers. 

It. as appears from OIlO 0 f the second plaint!!!' III aff'idavi ts. 
he was lender 01: Il group ot civil ser"ants who were 
JetH!rally diS:;;ltlsfi,!d wi til the lead"rshlp ot FPS,A. and 

],mrticularly i ts (~en,.)ra1 ..3ecretar:". Fi'SJ\. t III Constitution 
pI"Ovldes a le;:locratic way of chan!;in,; the leadership and 

the sGcretury. 

I L1!1l only concerned. hOwever, to consider whether 
tho fac ts disclo,Si!d thnt an off cnce lIDdar Rule 24{ v) had 

been co'~mi tted by them. 

'dhile Got,.rts will not sit as Courts ot Appeal 

trom a declaion which a dOU'leat.ic tribunal has reaciled on 
the facts t 1. t 1s c10::lr from ;;;ng1i6h authorities ':.hat they 

must concern tlWffiiJclvea with tho merits in an expulsion 

case. Con:.;t.ruction oX Lnion rules 13 a question of law and 

Courts will ensure tilt;!t domestic tr1 burlills keep wi thin their 

,jurisdiction [ind uo not wron~ly extend it by a misconstruction 

I 
I 

I 
I 



the ruleD. In addition Courts will elUllline the fact. 

ascertain whether they are reasonably capable of belng 
a breach o£ the rule 1n question. 

~In Lee v. 'l'he Sholrl!lIen' <> i~ulld of Greet Br.a&NB 
2 (,l.ll. 329 the principles on which tht.) Courts wl11 

.·<lnt,el'vene ..... ere connlJeNd. It was a case where tile 

Y;<::OJ]lS1:,rl.lction oi" tIm rule under l.h ich the plaintl!t waa 

had to be consideNd .uld 1 t was held by the Court 
his conduct was not within the rule and his tlne and 

were ultra vires and void. In that cHse. as in 
case, ti1(~ facts were not 1n dispute am the only 

/'>"J .. ~,<>tion was whether he could be found ;;,,11ty of "unfair 

tien" with rule 15(c) of the Guild's constitution. 
case concerned the interpretation of what might be 

a sp()Ci!'ic c:lqmlsion rule. In thi3 lnst,'mt Case rule 
specific rule the breach of which could lead to 

It is n at a general rule expressed 1n vague ;.>expUl.Sl,on. 

;',1:erms such as flconc!uct contrary to the best interests oZ 

Union". 

There is no difference 1n Illy vic,1Ibet'<ieen an 
on tor an o!fence with which a member has not been 

a:1o. 1'4'1 expulsion tor an oftence which he has not 
cO;)l:ui ttcd albeit 1;;: may h"yc cO:",Gl! ttcd. another offence. 

In the Ji-''r'1 vy Council Case ot: AnnamunthQdo v, 
Qilfields~ork rs' Trade Union (1961) 3 All E.H. 621, the 
appellant; had been convicted of four specific of :fences 

<i. non," of which cave pC'ucr to expel him. He was informed 

he had been expellod by yet anoti;;~r rule ~llch had not been 

Isentioneu in tIm char.::;t:is. T111:; r-...tle related to conduct 
prejudicial to thG il1ten:sts of the Coion. 

In the Privy Council case Counsel foc the Union 
sou,;ht 1:.0 trent th(j specific ior:nulation ot charges aa • 
irnma terial bu-l; tho Privy Council waulU not accf,de to that 

view. i'hoir LOl"dship said at Iou,je 62/0: "If a domestic 
tribunal fOl';;;ultatcs 3;,,,c11'1c char~,~s. WI11ch lead only to 
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it cannot without due notice resort to other 
, which lead to far more severe penalties". I 

go .further and stHte th",t it, as in this case" 
oharge a me!lll»~r 'dth !1 specific offence they cannot 

him if the <ldlllHted facts do not disclose commission 

that of:1'ance but might disclose some ot.l-ter offence tor 
wn~wl1 he could be expelled. 

Rule 24(v} iB in quite clear terms and I repeat 

clari!lcation "does any act which is detrimental to 
interest ot tile ;,ssociation". 

(a) an act by the accused; 

(b) which is detrimellt,Jt (or hannful) to 
the interests 0.£ FPS! •• 

'l'he rule does rwt use the word "conduct" nor 
i"raroed t.o cover all act "likely" to be detriment,sl to 

the interest of FI'S;\. T:,0re ;;}Ust be a specific act and 

when that act 1s peri'orI:;l"d .it; ~nlSt then be considered 

detrimental to the; int,"re3ts of the ,:.ssociation. The 

possil:tili ty thnt tilE) act OCti;;ht be detr.1m:mtal to the interests 

of Pi?;,)i. io the fut'Ul"e is not within the rulf" 

I do not consider i:ulc 24(v) was desi£:;oed to cover 
conduct of 11 member that «lOY or may not turn out to be 
detrimental to tl'lose int,3I'CstS. It 1s a sp.;;c.1flc rule 
designed to cover tile oQ,mis3ion of u specific act which 
the Co:n1l1 ttee can (Iul te pro;:urly hold da!:!a,,,es the interests 

it seeks does no 
in this li,,:ht. si;:,::nin~:~ a petition 
immfJul€rce da:'la;;;EI to FPSA. 

Whatever 

~;eekln,.; dere,;i:,; ere, cj.on 01' Fl;j,\ is not in' my vJev 

an act but tLe roasons for or intent; b(lLind an act 01' seriea 

of ccts or an objective. 

1 mention;:!d e:,rlier th",t ;·,r. Chaudhary had in ons 
01.' his affidaY:!. ts all,~;ed that the plaintiffs had acted in 

contravention of anci cO:l:'litt'ed a b!'i:ach of rLties 23(a)(1) and 

Iic fri.:uned the cha:c:s(ts ~i~ri I cons1der 



9. 
/'-13 

0003G1 ... 

belatedly realised that htl tlllllj' have pre.terr&4 

wrong charge. 1. am sur'llI he has. il.ulas 23(a)(1) and 

) are undertakings a.nd bresch of either 01' those 

is covered by rule 24(1). 

If th~ Discil)l1nary CO:Jl!'!litte6 lnatrueta FPSA'II 
Secretary to praIaI' a charge 82;ainst a member 1D 

to a specific offence,it behove& the Secretary to 

facts come within tr~ rule the member 1. 
to have br<lached. 

1)1;: plaintiffs' conduct. in alY view and I so hold. 

be considered to constitute n breach of Rule 24(v). 

I grant the relief so ught by the plaintiffs but 111 
torm. 

(1) I decL,re tl1c\t on a ;,rop,::'r construction of Rule 24(v) 

of the Fiji Fu :"11c ,;,ervants Association Canst! tutlon the 

act or Bets a~trlbutC:ll to tlle plaintiffs or either o£ 
them did not const! t,,-,t,? an act wl'11ch \4as detrimental 

to the interests ot the j\SSOChlc1on I.i thin the meaning 

of those \:lords in the sail! rulo. 

(2) r turt;",::r ,1ccl;:;re tba t t:;e purpol"ted dismissals 

of both the t'.~o ;:;1n1n01 Dis were LL'11av,[ul and ultra vires 
tile powers ot tl~ i;iscilJlin~r"J Co:~;:'~}l ttoe o.f FPSA. 

I \:iould Cidd that :L t _ is ,9pparent that the plaint!!!.­

group of civil SGrv;wts 'dere s(;cJ.;in~ to oust the oI":t'icEI bearer. 
of FPSA. The oernbors of "~jlfJ iJ.i;sCil:li::lary Corullli ttee. if they 
were office bearers. shnuld 1n my view have considered whether 
they should have ",ct'~d on the charGes or whether they should 
have ous1-ended the plaintiffs and referred th,} matter to the 

::Jernbers at tile Annual GiJ;l()cal Li]otin,; which was hold very 
shortly aJter they purported to expel the plaintiffs. It 1. 
ditficult to scu how tll(;ly could L ave acted iropartla1ly !n all 

tho circumstances. Their ,dn;lin.~ out only 2 of the 51 

al;;nator!es of t;",i!l »:,;t11;1011 .for' dISCiplinary action is not 

! , 
I 

I 

I 
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an Indication of impartial con5ideratioa of the 
alleged offences. 

action. 

Sv'VAI> 
I q JUN.f~f 1981. 
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