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THE SUPT MY JousmT o vryI
Civil Jurisdiction
lgTIWﬁ Fide 175 er 14931
atweens
TENIEA PA & JOHT VEIDSAFADANA PLATN TSNS
- Gl e
FIJI FUlLIC SEAVICE aSLuCIas Iod CEE EREDIANT

ta Patel for the rlaintilis,
e Ko Chauhan for the Delendant,

o UGB E T

_ The plaintiiis are both civil servants and wega ’
financlal zembers of the defendant assoelation {FF34) until
Frohs purported to expel them from the Assoclotion on the

171:31 gay of Februaryv, 1981,

fhe relief sought by the plaintiffs is as follows 3

“{a) A DECLARATION that on & fair and proper
conatructian of Ruls 2& {v) of the Fiji
Public Service lfagsociation Conatétution
read in th: light of the facts outlined
in the .hifidaww OFf DRV ;

JORE VEISAMASAMA and Tlled
Efécxpfinary olfences had arissn.

BECLORATICH that the purported expulsions

a” ko asscelation are unlawful and/or that

he plaintiffs continue to remain wombers of
the Assocliation.

{v)

The facts are not ln dispute,

By letter dated the 25th August, 1980, signed by
51 civil servants, including the two pleintiffs, ami addressed
to the Hegisirar of Trade Unions the Reglistrar was requested
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o invoike his powers under section 14 of ehe lrale Unlons
ot end fertowitih cancel regisiration of the sssociation.
51 civil servants were at the tiluwe financisl mgubera of

1
v
&

Heugons wore ziven in the sald letter wky tine

1. ¢ivil servanis felt they were compelled Lo svek cancellas
1on of FidA's reglstration, It is only necesssry to

ention my Judgment in Tevita Fa & Urs, v. Timocl Bavadra &
€ Urthers Cets 271 0f 1980 which I dellvered on the 22nd

sz t, 1980, three days before tite date of the letier to

he Reglstrare Th 17 defendants in thst action were the
;cffice begarers in FEGA

I held that the purposted electlons of the

7 defendants at thne Annual General Heeting hele at Suva

are invaolld. The first plaintiff in that action is the

ret plaintiff in this sction, I also declared in that

sae that Rule 81{a) of the Constitution of FFoA was invalid
to the exitent thuat it purported to pormit proxies to mnue up.
the guorum required by the provisions of the Trude Unions ~ct,

The letter to the Reglstrar indicates that the

51 members who signad it considered thet s a rosult of my
'judﬂ&aﬂt, there was no ruling body to administer the affairs
cf FFSA and that they laced difficulties in calling snother
rnual general meetinge They informed the Reglstrar they
proposed to form anoth.r associction once the registratioc
of FroA was cuncelled.

What happenad between the date of the letier to

he Hegistrar and the 13th January, 1981 is not in cvidence
7hut on the laver date the Secretary of FPSA wrote to both
Plaintiffs informing them that he had been directed by the
Assoclation's Disciplinary Coumittee to lay a charze azainst
‘them, Both letters are in similar terms except as to the
Change of nases and I therefore reproduce the letter written
0 the first plaintiff the body of which states




The Disciplinary Comuittee of the Agsociation
has directed me to lay a charge against you for
-~ “breaching Rula 24 of the FFSA Constitution.
L Accordingly, take note that the following charge
- azainst you, is :

*  That you, Tevite Fa; being a financial
member ¢f th:FPiji Public Service Assoclatlon, acted
in a manner detrimental to the interest of the
Association in that in a petition dated 25th
August, 1980 to the Registrar of Trade Unions, you

. sought the deregistration of the Fiji Public Service
Association (Refer Rule 24{v) of Constituzion)®

This charge islaid a ainst you under the
proviasions of Rules 23 ~ 26 of FPSA Constitution.
You are to take note that tie Disciplinary Committee
will deal with the charge on 17th February, 1981 at
the FPSA Headguarters, <98 Waimanu Road at 5,00 pm
art you are requested to be present to answer the
charge laid against you. Under Rule 30 you are also
entitled to have your case stated by a financial
member of the Assoclation nominated by you., I you
are desirous of having ancot..er financial menmber to
represent you in the hearing you should then notify
me of his name no later than 16th Pebruary, 1981.%"

The plaintifis do not contend that the Disciplinary
ommittee did not faithfully follow the procedure lald down
y FPSA's conatitution which mekes it unnecessary to state
at the Committee did after the date of the letter. It is
1s0 not disputed that both plaintiffs were informed that
an had been expelled from FPSA each having been found
111ty of the charge laid against them.

The sols issue I have to decide is whether on the
aCts alleged by FPSA's Disciplinary Coamittee in the charge
fainat each plaintiff they had committed a breach of Rule
4{v) of FPSA's Comstitution,

I would mention before considering Rule 24(v) that
ule 28 pesmits en expelled person to appeal to the Council
LFPSA and Rule 31(a) permits him to appeal to members at the
ext innual General Meeting or a special general meeting.

oth rules are enabling or permissive rules. There is

Cthing in the Rules which prevents the plaintiffs from
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ng direct to thia Court to seek reli.rs,

W The plaintiffs did not avail thesselves of thelr
_ﬁa:appeal to the FPOA®s Councll or its mewbers but
geugﬁt'a declaration Lrom this Court as to Lhe

dity of thelr expulsion from FIoA, It is adso not in
P é £h:t under Rule 27 the Diseciplinary Joonmlt

toa ia
1 set out in full Rules 23 ard 24, #Hule 23 iz

MOLSGIPLINE Al FAOQRHE

23.{a} Lvery person a.plying for mewbership of
the Assoclation, end for so leong as he

the Association's Constitution (28 may be
amended frowm tims to time) shall be deesed
to have undertaken e

{4) to work for the inmterest of the Association
gnd its members collectively in a spirit of
mutual co-operations

(ii) to abide by the majority decisilons of
memberg cosnlttees end such other bodlies
within the scope of the Constitution but
without prejudice to his right to work to
vary such decisions within the framework of
the Assoclation in eccordance with the
Constitution,

{b) In any case where the Council or a Committee
authorised by the Councll hzs made representas
tion or has mads known thet it intends to
meke represantaticns to Government or to any
authority, orzanisaticn or body in respect of
any matter afiecting the Assoclation or its
aesbers, noe meaber of the Asscciastion eitha
es & menber or in his capmcity as an offliclal
or representative of the Agssoclation, shall,
at any time make or permit to be made any
public statsment or public communication,
without the express authority of the Councll,

(c) No meeting of the issociation shall be open to
the press without the spproval of the Councll
and no report of account of matters dealt with
at any meeting of the sssociztion shall he
supplied to the press except witn the approval

of the Council.
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{i) contravenes any of tee provisions of the
last preceding seciion;

{11} refuses to cowply wiith eny of tie
- whe Assocliation;

{141) refuses to abide by a resolution carried at
sny meetdng of tne Asseciationg

{iv) acts in opposlilon to the objects ©

3 ©f the
Agsociationg
{v) does any act which is dotrimontal to the

interest of the assoclation;

{vi) defrauds or at.empts o delraud tie
' Assocliatlions

{vil) without Just cause or oy

cﬂar;e aainst an off6
Associstion H

shall be liable Jor disciplinary acitions

Provided, however, that he shall not be Lulilly
vi sucn a oreach 1L he hos sctod golely in his
oificial capucity 53 yJPt of nis duties for his
enployer. ™

I consider it iz significant, for reasons to

H3r¢h§ 1981 {aftes the plsintiffs haed been expelled) stz
aregraph 4 thereol as follows &

BTHAT as Lo paragraph {6) of the sald Aflidavli,

1 say that the First Flaintiflf whilst baing a

financial member of the Association acted in

centravanﬁian of the Lulss of the issoclation by

nZ and presenting tie said Petition as he did

thereby tho First “Plaintics cooultigld a blesch

ei the Rules 23(a){1) and {i1) snd 24{v) of the

Assoclation notwithsianding any advelse renarys

and or findin:s made by the learned trial judse

in the saic Judsment.®
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Paragraph 9 of his affidavit is in siailar terumse
refers to the second nlaintife,

_ doth plaintifis in the charge brought against
ynch of them were alleged to heve ected in & sanner detris
ntal to the interest of the Associstion in that they
ought deregistration of the Association,

un exauination of the charge no épaa;fic act is
pecifisd but an objective stated in the petition is stated
.ng@ély dereglstration of the associatiion. Each plaintiff
signed the petition., That was en act by each of thewm end
"ﬁpéara from the evidence before me to be the only asct

they performed. One or other of them wmay have prepared the
etition, procured the signatures of other members, and
ent the petition to the Registrar,

whot FPSA was really cowmplaining about was the
conduct of the plaintiffs which could 1 ave been detriwmental
0 the interests of FPSA.

For a menber to seek deregistration of his own
associatlion whatever his ressons may be, shows complete
diuredard for the rizhts and interests of other members.

'Ifg ag appenrs {rom one of the second plaintifl's alfidavits,
he was leader of a group of civil servants who were
senerally dissatisiied with the leadership of F?ﬁ&, and
particularly its Genwral Secretary, FPSA's Constitution
provides a Jemocratic way of changing the lesdership and

"é?ia seoretary,

I am only concernsd, howesver, ito consider whether
ho facts disclesed thet an offence under Rule 24(v) had
“been committed by thone

_ While Courts will nct sit as Courts of Appeal

- Lrom a decision which a  domestic tribumal has reeched on

- the Jacts, it is clear frow bnglish sulhorities that they
flmust concern themselves with the serits in an expulsion

. case, Construction of Unicn rules i3 a guesilon of law ond
Courts will ensure that domestic tribunals keep within their
Jurisdiction and Jdo not wrongly extend It by a olsconstruction




f_ﬁ&é rules. In sddition Courts will exemine the facts
ascertain whcther they are reasonably capable of being
1d to constitute a breach of the rule in question,

1952) 2 u.ﬁ. 329 the yrinaiples on wﬁich,tha Qeurts will
rervene were considereds It was a case where the
gtiruction of thne rule under whiich the plainiiff was
rged had to be considersd and it was held by the Court
that his conduct was not within the rule and his fine amd
xpulsian were ultra vires and void, In that case, as in
is case, the facts were not in dispute amd the only
:*3ticn was whether he could be found :uilty of "unfair
' etition” with rmale 15{(c) of the Gulild’s constitution.

¢ific expulsion rules In the ingtant case rule
'&{v} is a specific rule the breach of which could lead to
xpulsion. It isnot a general rule expressed in vague
eras such as "conduct contrary to the best lnterests of
the Union",

There is no difference in my view between an
xpuluicﬂ for an oflence with which a member has noi bean
ch{:g@d and an expulsion for an offence which he has not
comaltied albelt he may have conmitted another clfence.

In the Frivy Council case of Annamunthodo vV,
ilxinlms sori ra' Trade Unlon (1961) 3 411 CE.Re 621, the

appellent had been convicted of four specific offences

ne of which gave power 0 expel him. He was inforamed

ke had been expelled by yet anothi=r rule w:ich had not been

@mentioned in tue charges., This rule related to conduct

rejudiciel to the interests of the Unione.

_ in the Privy Council case Counsel for the Uniom
5§u;ht o treat the speeilic formulation of charges as
imasterial but the Frivy Council would not accede to thet
View, ineir Lordship ssid at page 0243 "1f a domnesglc
ribunal forzmulates specific charges, wiich lesd only to

!
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fine, it cannot without due notice resort to other

ze3, which lsad to far wmore severe penalties®, I
culd o further and state thet 1L, as in this case,
ej_charge a member with s gpecific offence they cannot
xpel him if the odultted facts do not disclose Gosmission
of that offence but might disclose some other offenca for
.ahich he could be expelled.

Rule 24(v) is in guile clear terms and I repeat
it for clarificetion "does any act which is detrimental to
he interest of the issociation®,

The elemantsor the offence are 3
{2} an act by the accused;

{b) which iz detriment% {or harmful) to
the lnterests of FISA,

: The rule does not use the word "conduct® nor

4s it framed to cover an act "likely® to be detrimental to

he interest of FUii, Thare mist be a speclific aet and

ien that act 18 periorned it sust then be considered
etrimental to the interests of the idssociation, The
possibility that the act misht be detrimentsl to the interssts
of Fr34 in the future iz not within the ruls

I do not consider fule 24(v) was desizned to cover
conduct of o member that may or may not tum out to be
detrimental to those intsprosbtse, IT is a speclific rule
designed to cove e Cozmiscion of o specific act which
the Cornudtise can quite procerly hold damazes the interests
of Frob. Viewed ipn this 11:hit, sizning a petition whatever
it seeks does po lmmediate damage Lo FESA.

Seeking deregisiration of Frud is not in my view
an act bubt the proagsons Do or intent bebind an act or series
of ccts or an mbjcctiva.

_ I mentioned earlier that e Chaudhary had in one
of his affidavits alleed that the plaintiffs had acted in
contravention of and comaltied a breach of rules 23{a)(i)
{14) s well as 24(v). lie fromed the charges and 1 consider

8. UQQSSG
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¢ has now belatedly realised that he way have preferred
‘he wroﬁg charga. i am sure he has. tHules 23{a)(i) and
'&re undertakings and breach of either of those

undertakings is covered by rule 24{1), |

If the Diseiplinary Committee instructs FPPSAYs
ensral Secretary to prefer a charge azainst a mesber in
'éi&timn to a2 specific offenceyit behoves the Secretary to
:shre that the facts cowe within the rule the member ia |
lleged to have bresched.

: iir plaintiffs' conduct, in my view and I 80 hold,
annat be conslderesd to constitute » breach of Rule 24(v).

: I grant the relief sought by the plaintiffis but in
moditied form.

{1) I declare thet on a proper construction of Rule 24({v)
of the ¥ijl Public Servants Asgeocistion Constitution the
act or acts alirivuted to the plaintiifs or either of
toerw did not constitule an sct which was detrimental

to the interests ol the sssccistion within the meaning

of thope words in the zaid rile,

{2) I furtsor declore that the purported disnissals i
of both ths two plalntildls vere unlowful and ulirs vires i
the powers of Thwe Lisclplinury Commitiee of FELA 4

I would add that it .8 apparent that the plaintiffs?®
oup of civil servants were seching to oust the office bearers
I ¥¥da.  The mombers of tae Lisciplinary Committee, if they
were office bearers, should in my view have considered whether
‘they should have actzd on the charges or whether they should

1ave suspended the plaintiifs end referrcd the matter to the
”meﬁoers at the Annual Genoer 1 zeting wihich was held very
10r4ly after they purporited to expel the plaintiffs., It s
_Jilfiﬁult to see how they could have octed lapartially in all
fthe clroumstances, Their siosling out only 2 of the 51
‘alsnatories of the pstition for disclolinary esction is not
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sn indicatlion of impartial consideration of the

‘alleged offences.

a2etione

(

Hois KERMOLE)

ixal

ACTING CIZEF JUSTICE

SUVAg

/G JURE, 1981,




