fiﬁ THE SUPREME COURT OF FPIJI (WESTERN DIVISIQN)
. AT  LAUTOKA
CCivil 0 Jurisdiction v f
R Acﬁioﬁ:Nd.k124 of“?981 |
TIHE : PONSAMY' £/n Chinakolanda Gounder &
i o VEEIAMIA dfo Thandraysn &
VELIAMMA a/c Raj Mudallar Plaintifrs

o

DHARAM LINGAM RPDDY s/o Muttap Reddy Defendant

srs. Sahu Khan & Sehu Khan '~ Solicitors for the Pluintiffs
ra. M.T. Khan & Company - Solicitorg for the Defondant
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: The first plaintiff is the executor of the deceas:zd
clder of an wndivided half of Native lease 13196, Lot &,
Tobulubu Division of Tavua, and the second two plaintiffs are
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:administratrices of the deceased owner of the other undivided
21f thereof.

They seek possession under section 169 of the lands
sfer Act from the defendant who has cultivated the land

ring the years:1976, 1677 and 1978, Their affidavit sworn
the second plaintiff alleges that the defendant's licence

nr,

cultivate the land was terminated at the end of 1978 bhut
refuses to gquit. He was again requested to quit by letter
azted 16th January, 1981 and given until 28th February, 1981

The defendant admits that the plaintiffs are registersd
owners of the land., He alleges that he entered a share
“arning agreement on 12th December, 1973 with the owners (now

ccecased) of the estate. He appends an application to the
sricultural Tribunal dated 12th March, 1981, in which he
roouests relief under section 18(2) of ALTC in regard to what
suggests ig "hisg unlawful tonancy". The defendant hopos. :
thiat the Tribunal will award him a tenancy of half the ncriags
or the basis of the agrecment.
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- the agreement to which the défendant rcfers is annexcd
- %is affidavit., Nowhere in support of the defendant's

reference to a tenancy, does it describe the registered
rietors of the land as "lessors" or "landiards", the
mble degcribes the plaintiffs as "the owner", and it
déscwibes the dafendanﬁ (respondent) as "the Cultivator". Thus
' cf any use of words which would
fve support to the allegatlon of an intention to crecate a
$§nancy. The terms of the agreement describe the respondon?
"1a labourer serving "the owner". The term of the agrcement
“-5 vears during which time the "labourer" (defendant) does
thu work, buys all seed, manure, and bears the costs of
l““tlﬁg, cultivating and harvesting. The partics then sharc
o profit after payment of such cutgeolngs.
Thelast paragraph permits "the owner" to terminate th

rrangenent by giving six months' notice if the defend:nt is

&

o

not working satisfectorily and shall give "the worker"
(defendant) six months' wages.

Clearly there is a deliberate gvoidsnce of any word or

cgsilon which could imply any intenticon to create = tcinarcy.

There is no suggestion therein of a tenancy and I can-ot
in what way it can be a te¢nancy.

The form containing the application to the Agriculturel

ribunal is an official printed form which preclaims that

relief can be granted when the tenancy is unlawful., Scction
18(2) of ALTO which allows the Tribunal %o grant such roli.f
reads as follows :-

"(2) Where a tribunal considers that any
landlord or ftcnant is in breach of this

Act or of any law, the tribunal may declare
the tenancy or a purpcerted tenancy granted
by such landlord or t¢ such tenant as
aforesaid, null and void and may order such
amount of compensation (not being
compensation payable under the provisions of
Part V) paid, as it shall think fi%, by the
landlord or by the tenant, as the case may
ba, and may order gll or part of the
agricultural land the subject of an unlawful
tenancy to be assigned to any terant or

may make any determination or crder thoat a
tribunal may make under the provisions of this act.®
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It is & difficult provision to understand and onec wonder

ng+ con be meant by theexpression Muniawful tenamcy”. But I

ro;u*ded 28 a tenancy. In my view the agrc@ment botwccn the
rtics should show that there has becn an attenpt to creante
“tonency which for some reason is unlawful. 4s I have said
there i1s no sum fixed by way of rent; the defendent is not,
y 5 Sonant should be, free from the plaintiff's supcrvizion
i control, but under clause 1(b) comes under the dirsction
) supervigsion of the plaintiff and must do such work as the
lointiff roquires. This limitation on the defendant is
repeated under clause (4) of the agreement. No tenznt's
¢1aol;1tles arise under that agreement nor arc there any tenant's
fights. It does not even have the farce of a licence.

Sccetion 11 of the ALTO militates against the defendant's
cledim that the agreement might in some way be construcd wsa
tenoney, by stating that rent cannot be paid wholly or in pars
wy shering the crop; or in the farm of labour; it must be

oid in legal currency unless the Minister approves the
arrangomnent by order.

Bven 1f the agreement could be construed by the Tribuncl
2 tenancy of half the helding it would amount to & sub-

11 or part of the holding is prohibited unless the trihumo.
permits this on a temporary basis only, on the ground that tic
sub-~logsor by reason of ill health or other spcecial circumstharce
is unzble to perfarm his obligations under the contract, There
is no suggestion here that the plaintiff by reason of »~n

[

acial clircumsiance is sub-letting the land temporarily unvil

is again able to perform his obligations and duties uwnder
contract. The defendant thercfore cannot succeed in the
ribunal on that grouwnd. In fact is ig apparent that he dcos
rely upon such a ground. =

Hven if the agrecment were regarded as a licence the
Lant under section 55 of the ALTC forbids the granting
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cences of an agricultural holding except where 1t concerns
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vbive rescerve. Thus the defendant cannot succeed before

¢ Tribunal on the ground that the agreement could be g
CCNCT.

Fonce even if the sgreement on application to the

rinunal were wrongly construcd by the Tribunal as an wlawful
zase or as a licence the defendant cannot have the land
subdivided with a tenancy of & portion allceated to him by
ricvltural Tribunal under section 18 of :LTO.

Asccordingly no useful purpcse can be served by staying

thoge; procesdings as the defendmmt regueste.
The defendant has not shown cause.

sudgment for plaintiff for posscession with costs.

O A, sgd. (J T Williams)
2th June, 1981 Judge
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