
IN THE SUPREME COURT OF FIJI (WESTERN DIVISION) 

AT LAUTOKA 
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Civil Jurisdiction 

Action 110.124 of 1981 

PONSAMY fin Chinakolanda Gounder & 
VELIAf'1HA dlo Thandrayan & 
VELIAJVIT1A dlo Raj Mudaliar 

DHARAIvI LINGA}1 REDDY slo Muttap Reddy 

~, 
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Ph>.intiffs 

DCIend2l1 t 

!lIjes.:JI's. Sahu Khan & Sahu Khan 
dGSSrs. N.T. Khan & Company 

Solicitors for the Pl!J.inti1'1's 
Solicitors for the lJe.~']ndant 

JUDGliIENT 

The first plaintiff is the executor of the deceas:)d 

of an undivided half of Native lease 13196, Lot 8, in 

Division of Tavua, and the second two plaintiffs arc 

administratrices of the deceased owner of the other uIldivided 

ha:!.:~ thereof. 

They seek possession under section 169 of the Lands 

TrEcl'sfer A<;!Ct .from the defendant who has cultivated the l'3nd 

dnri:1C the y~a.rs1976, 1977 and 1978. Their affidavit S';lorn 

co;,,, second plaintiff alleges that the defenda11t I s liccmco 

to c:!.ltivate the land was terminated at the end of 197[3 but 

h'J :::'81'1..1.sos to quit. He was again requested to quit by lottor 

:.o.toc1 16th January, 1981 and given until 28th February, 19131 

to vacate. 

Th8 defendant admits that the plaintiffs are registored 

oun2:CS of the land. He alleges that he entered a share 

:'ar'Lling agroement on 12th December, 1 973 with the O'!lIlors ,now 

c:oasod) of the estate. He appends an application to tho 

J,.'-Or2.cultural Tribunal dated 12th 1'<1arch, 1981, in which ho 

clOStS reliof undor section 18(2) of ALTO in regard to 1rLo.t 

he suggests is "his unlawful tonancy". The defendant hop08 ... 

th"t the Tribunal will award him a tonancy of half the ,.er Jas':; 

or: tho basis of the agre omen t. 
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fhe agreement to which the d9fendant refers is all.nexed 

ris affidavit. Nowhere in sup:)ort of the defendant I s 

", rofcJrence to a tenancy, does it describe the registered 

prcJprieters of the land as "lessors" or "landlor ds", the 

asble describes the plaintiffs as "the owner", a..."ld it 

. IS"" 

cribes the defendant (respondent) as "the Oultivator". Thus 

is a definite avoidanccJ of any use of 1."orrIs whier. would 

support to the allegation of an intention to create a 

teEancy. The terms of the agreement describe the responrLn'~ 

as OJ l,:,-bourer serving "the owner". The term of the ar;ro8:nont 

is :3 years during which time the "labourer" (defenclant) does 

,;ark, buys all se ed, manure, and bears the cos ts of 

planting, cultivating and harvesting. Tho partios then share 

the profit aftor payment of such outgoings. 

'J'helast paragraph permits "the owner" to terminate tho 

r',wi."c;mont by giving six months' notice if tho def8nd~nt is 

not ';wrldng satisfactorily and shall give "the worker" 

(do fc,nclant) six months' wages. 

Olearly there is a deliberate avoidance of any 1Nord or 

exrrcsuion which could imply any intention to create cC tengLcY'. 

There is no suggestion therein of a tena..."lcy and I can'.ot 

soo in what way it can be a tenancy. 

The form containing tho application to tho AgricultU:::'E;,J .. 

Tribunal is an official printed form which proclaims th".t 

reliof can be granted when the tenancY- is unlawful. Soct5.cn 

18(2) of ALTO which allows the Tribunal to grant such y.l.Lf 

ro:?ds as follows :-

"(2) Where a tribunal considers that any 
landlord or tenant is in breach of this 
Act or of any law, the tribunal l"lay declare 
the tenancy or a pcrrported tenancy granted 
by such landlord or to such tenant as 
aforesaid, null and void and may order such 
amount of compensation (not being 
compensation payable under the provisions of 
Part V) paid, as it shall think fi t, by the 
landlord or by the tenant, as the caso may 
bo, and may order all or part of the 
agricultural land the subject of an unla,vful 
tenancy to be assigned to any tenant or 
may make any determination or ordor that a 
tribunal may make under tho provisions of this ... .i.ct. 11 
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It is a difficult provision to understand and one 1tTonders 

C":.n be meant by the axprcssion "unla1vful tenancy". But I 

clo not think that the agreement between the rartios can be 

l'(j::;arded as a tenancy. In my viow the agroement botw:Y;n the 

rties should show that there has beon an attempt to cre;"to 

ten~ncy which for somo reason is unlawful. As I have said 

is no sum fixed by way of rent; the defendant is not, 

-cenMt should be, free from the plaintiff's superv5"sion 

control, but under clause 1 (b) comes under the clir'Jction 

Gupervision of tho plaintiff and must do such work as tho 

.l1Lintiff roquires. This limitation on the de fondant "~s 

under clauso (4) of tho agreement. No tenant'G 

liabilities arise under that agroement nor aro thoro any tenJ.llt's 

rights. It does not even have the far ce of a liconco. 

8oction 11 of the ALTO militatos against tho dofonc;;.nt ',J 

cle,iLl that tho agreement might in SODO way be construed ':,G!), 

ton:::ncy, by stating that rent cannot be paid wholly or in l'·J.Tt 

;JY s;laring the crop; or in the form of labour; it must be 

1"e,i1 in legal currency unless the ~1inistor approves tho 

i3.YT.2nge8ent by order. 

Evon if the agreeDent could be construed by tho l'ribD,[]Y,c. 

as 8. t:,nancy of half the holding it would amount to a sulJ­

tJ'l::.ncy from the plaintiffs and by soction 45 the sub-letc;il't 

or part of the holding is prohibited unless the tri'nnc:.:L 

lJernit s this on a temporary basis only, on the ,sTOLIDr' that E .. c 

sub-lessor by reason of ill health or other special circuus"';2,LCe 

to uile.ble to pJrform his obligations under the contract. '['here 

is LW suggestion here that thu plaintiff by reason of c !:;, 

special circumstance is sub-letting the lo.nd temporarily U~l.til 

he is again able to perform his obligations and duties unCer 

tho contract. The defendant therGfore cannot succeed ll.C the 

tri :JUYul on that ground. In fact is is apparent that ho ,"eces 

not I'81y upon such a ground. 

EVGn if the agreement were regarded as a licence tho 

duf0"·:::,,,nt uncleI' section 55 of tho ALTO forbids the granttl1(; 

ef :~icunces of an agricultural holding except where it ccnC3rns 
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reserve. Thus the defendant cannot succeed before 

'I:ribunal on the ground that the agreoment could be a 

hence even if the agreemont on application to the 

TrLJunal were wrongly construed by the Tribunal as an lmlav;fCll 

or as a licence the defendant carulOt h8.ve the land 

sub(]ivided ,;i th a tenancy of a portion allocated to him by 

cultural Tribunal undor section 18 of~LTO. 

"~ccordingly no useful purpose can be sorved by stayinc; 

those; j)roceedings as the dofendan t roquests. 

The defendant has not shown causo. 

Judgment for plaintiff for possession with costs. 

1981 
sgd. (J T WilliaGls) 

Judge 


