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The appellant, who was the defendant j"n the 

Court below complaj"ns about the setting aSide of the 

jUdgment he obtained on the 7th May, 19[30. 

It is convenient to refer in this judgment 

to the respondent as the plai"ntiff and the appellant as 

the defendant. 

The plaintiff in the Court below claimed 

damages from the defendant for negligence arising out of 

a accident involving the vehicle sown ed by the respective 

partie s. The defendant filed a defenc e and counterclaimed 

for damages for the allegecl negligence of the clriver of 

the plaintiff's vehicle. 

Both partj.es were represented by 2,01.1.(:i tors who 

between the 14th November, 1979, ani 12th !V1arch, 1980, 

appeared on 5 occasions for their clients, On the 12th 

11arc11 , 1980, when both solicj"tors were present, the 
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action was adjourned to the 30th April, 1980, for 

hearing. On tha t date neither the pl;,intiff nor hi.s 

solici tor appeared but the defendant and hj.s solicitor 

did appear. 

The Magistrate waited unt:Ll 12.15p.m. when he 

then struck out the plaint.LU' s claim and pr<Y: eeded to 

hear the counterclaim. 

After hearing the defendarrt and two cf hi.s 

wt tnesses f the riiagistrate on 7th rlaY:1 1980:1 found the 

defendant's claim established but held he was equally 

to blame for the accident. He gave the defendant judgment 

on his counterclaim for $786.30. 

It was not un·til the 26·th August, 1980, that the 

plaintiff took. out a summons seel'Cing to se"t 8sicie the 

judgment. 

Mr. R.P. Singh, solicitor for the plaintiff, 

filed an affi.davit in support of the rummens. This 

discloses that lldue to j.nadvertent oversi.ght" he was not 

informed of the date of the adjourned hearinG and was 

consequently not present at the hearing. He di.d not in 

his summons seek to have the plaintLff' s elai.m rei.nstated. 

A Mr. A. Singh appeared for Mr. H.P. Singh on 

30th Apr].l, 1980, when the case wac, <,djourned to 30th 

April,1980. 

The IvIagistrate who heard -the counterclaim left 

Fiji before the swnmons to. strike out the judgment waS 

issued and it was heard by anoUlOr IVlagistrate. 

The ]vJagistrate deali.ng with the application to se"c 

aSide the judgment purported to act under Order XXX} rule 

5 of the )'iagi.strate Court Hules wh.ich prov.tdes ; 
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" iilly judgment obtained against any party 
in the absence of such party may, on sufficient 
cause shown, be set aside by the court, upon 
such terms as may seem fit," 

The l'1agistrate considered whether 'sufficient 

cause I was .shown" He said in h.is judgment : 

" In my opinion 'sufficient cause' has been 
shown to set aside the said judgment" It is 
revealed in the affidavit of fVlr. Singh that 
arising out of this accident there was a con
viction of the defendant. Furthermore the learned 
magistrate also found 'n.fty .fifty blame'. 
Furthermore, in the interest of justice I do not 
consider that the plainti.Lf in those circumstances 
should be precluded from pursuing h.ts claim in a 
court of law on merits .. It 

The Magistrate set aside the judgment and 

restored the action to the list for hearing. The defendant 

has not appealed against the latteer part of the [Viag:ist,rate' s 

order and only complains about the setting aside of the 

judgment. 

As for the reasons given by the f"lagistra·te for 

setting aside the judgment, the defendant's conviction was 

pleaded by Uw plaintiff and the jVlagistrate who tried the 

counterclaim refers to this fact in his judgment. He found 

the defendant negligent to the extent of 50%, The plai.ntiff 

was not precluded from pursu.ill{" his claj,m and this .is now 

put beyond any doubt by the Magistratets order restoring the 

plaint.iff's claim. 

The Magi. strate did not consider whethe;~ in the 

circumstances this was a case where the defendant could be 

compensated by costs. The plaintiff was represented by 

counsel and it was hj.s counsel's n egli.gence or that of a 

solicitor briefed by him to appear for him that was the 

cause o.f the plaintjft' s action be.ing struck out;. 

Nor when referring to Odgers on Pleadi.ngs and 

Practice di.d the fllagistrate appreciate that the Rules of 

the Supreme Court (O.3~-j 1'.2) give a judge a much wider 

discretion than has a fllag,istrate under Order XXX rule 5 
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where a Ivlagistrate may set aside a judgment 'on sufi'icient 

caus e shO\rm 1 '" If sufficient cause is shown he has a wide 

discretion in fixing terms. If sufficient cause is not 

shown he caIlDot set a judgment aside. 

The Ivlagistrate relied also on Hayman v. Rowlands 

(1957) 1 All E.R. 321 and quoted a passage from Lord 

Denning I s judgment. 

That case was one where a tenant by mistal,e dj_d 

not appear at a trial and his landlord proved his case and 

judgment was given for the landlord, The tenant paid the 

rent due into court and applied for a new trial. The County 

Court judge refused a new trial. On appeal a new trial was 

ordered because it was held that the tenant had some defence 

(viz having p aid all rent) and it was not reasonable to 

make an order for possession& In that case it was stated 

that where a party failed to appear by mistake a new trial 

should be ordered if it could be done without injustice, 

the other party being compensated in costs. 

I do not consider the defendant can be compensated 

by an order for costs and it would be unjust to deprive him 

of his judgment. He has proved his claim which necessitated 

his calling witnesses, Court costs would not compensate 

him for sOlic.i_tor/client costs. Had judgment been entered 

by default the position would be d.i_fferent. Also after 

nearly 2k years since the accident happened he could be 

severely prejudiced in proving his counterclaim. There 
has been a trial of the counterclaim albeit the plaintiff 

was not present and the issue of negligence has been con

Sidered and determined. 

While the JVlagistrate r ei'erred to Lord Denning's 

remarks he did not comment on Lord Denning's statemen-t that 

a person seeking a new trial ought to shoVl some defence on 

the merits. 

Ivlr. Singh apart from giving a reason for his 

not attend_ing the Court referred to the defendant.' s 

conviction indicating the defendant was negligent. The 
other IVlagistrate had found the parties equally negligent. 
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other possible defence was disclosed by the plaintiff 

justify setting aside the judgment after trial. 

Nor did the Magistrate consider the plaintiff's 

Judgment was given against him on the 7th ~lay, 1980, 

was not until the 26th August, 1980, that he moved 

to set aside the judgment. 

I do not consider the pla.intiff showed 'sufficient 

cause' why the judgment should be set aside and had the 

. Nagi strate considered all factors I have mentioned, he phould 

have come to that conclusion. 

Justice however has been done by restoring the 

claim. 

I allow the appeal and revoke the Magistrate's 

order so far as it relates to setting aside the judgment for 

the defendant on his counterclaim. 

The judgment is restored but I order that 

execution thereon be stayed pending the tr.ial on the 

plaintiff's claim with this proviso that such stay shall 

lapse if the plaintiff shall not have applied to the 

Magistrate's Court within one month from the date of this 

judgment for his action to be listed for hearing. 

SUVA, 

The defendant j.s to have his costs of this appeal. 

fi..,LJ/1-t~ ,,~ 

(R.G. KERMODE) 

ACTING CHIEF JUSTICE 

JUNE, 1981. 


