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AT LAUTOXA 

Civil Jurisdiction 

Action No. 153 of 1977 

Bet"l'leen 

SAKINA & 0113. Plaintiffs 

- and -

YiADI SAY BEACH CORF'ORATIOi"J LIN,ITED Defendant 

Hessrs. ::Jahu t:han & Sahu Khan 
Hessrs. ;·lur.ro, Leys & (.:0. 

solicitors for the Plaintiffs 
Solicitor~ for the Defendant 

JUDGNENT 

One Gul MOhammed and the third plaintiff bought a lease for 

twenty-one years of a plot of agricultural land owned by a i1rs. Baxter 

with effect 1 st January, 1956. Gul Mohammed died on 16th December, 1 '5 

and tho first two plaintiffs are executors and trustees of his estate. 

The lease was due to terminate as from 1 st January, 1 'J77, In 

1970 Hrs. 1Jaxtcr sold the land to the defendant which had notice of the 

said lease. 

Clause 7 of the lease provided as follows -

" The tenant shall have a first option of a 
renewal of the tenancy or a new lease of the 'said land 
for a further term of ten years commencing on the 
expiration of the term hereby granted upon such terms 
conditions and stipulations as may be then agreed 
between the landlord and the tenant provided that the 
land be Ie t for agricultural purposes." 

In their pleading~ the plaintiffs stated that Hrs. Baxter had 

verbally agreed to grant a renel<al of the tenancy fo;r a further period 

of ten years. This was denied by the defendant, and the plaintiffs 

called no evid-once On the point. There I<ere nO particulars of any such 

agreement, or terms aGreed, anrl clearly this claim by the plaintifJs 

cannot be accepted. 

The plaintiffs were informed by the defendm ts in 1976 tr'lt no 

renewal of trE lease would be offered to them, as the land was wanted for 

their o'm non-agricultural purposes, but nevertheless the plaintiffs, 

ei ther thrOUGh their solic Hors or by their conduct made it plain that 
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they ,·rished to enforce their right to a rene,ral of the tenancy in 

ace ordanoe ,·r1.ththe terms of clause 7 of the lease. 

!;) 

000402' 

The plaintiffs have also argued in this court that clause 6 gave 

them an absolute right to a renewal of the lease for a further tcn years. 

But does cla.use 7 give the plaintiffs such a right? 1"hat in fact 

does clause 7 'mean? \'lhy the words "first optionl1, and why the \fiOrds 

"provided. th8.tthe lund be let for agricultural purposes?" Supposing the 

landlord 1<ere to decide not to lease the land again, or supposing the 

landlord decided to lease the land again, but not f or agricultural pill 0398. 

Then sill'ely, in accordance with clause 7, the plaintiffs 1<ould have no 

ri.ght to override the landlord IS 11ishes and demand nevertheless a rene,ml 

of the agricultural lease for a further ten years. And the defendant has 

stated,. and ther'e is no reaSOn whatever to doubt this, t ha t the land is 

required for its o,rn purpOSGS which B.re not agricultural. 

The defendant argues in addition that clause 7 is void for 

" uncertainty since it provides for ttterms and conditions to be agreed 

and the lease as a 1(lholc affords no means or standal~d by which those terms 

and conditions can be detc,:rmined in the absonce of agreEment. 

KinGS Notor (Oxford)Ltd. v. 1""'S /J96jJ 3AER 665. and Allsrney
general v. Barker Bros .. Ltci· iJ97§l 2NZLR 495 are authorities for this 

proposition. The pltlintiffs have not dealt \·ri th this aspect at all .. 

On the construction of clause 7 therefore the plaintiffs' claim to 

be entitled to [i rencnial of the loase for 3," further ten year'.fails. 

But this Has BG'ricul tural land and the plaintiffs have farmed it 

since 1956 and section 13(1) of the AGricultu.ral Laniln"':1 and Tenant 11 t 

(hcreinr:liter referred to as AVrO) provides 

II Subject to the proviDion,g of this Act relating to 
Lhe term:Lnatiol1 of a contr!.lCt of ten&"1.oy, a tenant holding 
g contract of tenancy created befoTe or extended pursuant 
to tho provisions of this Act in force before the commence
ment of the Agricul turnl LaD:dlord and Tenant (Amendment) 
Act, 1976, shall be entitled to be granted a single extension 
(or n. furthr;r extension, as the case may be) of his 
contrac t of tenancy for a period of tVtGnty' y.eru:s, unless 

(0.) during the term of such contract the tenant 
has failed to cultivate the land in a manner 
cOl1fJistent T~rith th8 prD.ctice in good 
huobandry; or 

(b) lhe contruct of tef'.n.ncy 1'lO.8 created before 
the commencement of the Act and has at the 
co:nmonccmcnt of the A(!ricul tural Landlord 
un:} Tenant (Amcncl.mon"tY Ac t, 1 '076 an 
unexp:i.recl term of moro than tl!.irty years: 



" Provided that, notl'lithstanding the 
provisions of section 14, a premium equivalent to 
one year's rent shall be payable in full in advance 
on the first day of the first year and of the 
eleventh year of such extension. II 

The plaintiff's claim that they arc therefore entitled to an 

extension of their lease for a fu.:rtle r twenty years. The OrdintinGi?' s 

, 

long title states that it is "to provide for the relations betwep.n 

landlords and tenants of agricultural holdings and for matters connected 

thermrith," and was clearly intended to give farmers a measure of security 

On the land they faw ed. It was enacted in 1 966 and according to section 

3(1) applied to all agricultural land in Fiji except certain lands such 

as - holdings of less than 2-~ acres, tenancies held by embers of a 

registered coop~rative ED ciety where the society in the landlord, all 

native land within a native reserve and in paragraph (0) "agricultural 

holdill G8 vihi.cn are, or becom.e, zoned for an agricultural purposes under 

the provisions of the TOlin Planning OrrJinance and Hhich are, or become, 

situated '\rrithtn the boundaries of any city, t01iJn or tm'lnship." 

Now the land the plaintiffs have been fam ing was without question 

8~~ricl~lturnl Innd nnci until 1973 waS ,'!i thout t1uostion out8ido tho 

boundaries of any city. town or to',;nship. 110 evidence Has produced that 

it lfaS zoned for non-agricultural purposes. 

One other provisioT' of the Ordinance ,-,hieh is significDllt is 

section 57(g) 1fhich in 1966 provided tllat the then Governor in Council 

miGht make regulations -

lIe::cempting a:ny agricultural land or contracts 
tenancy of such land or classes of such l.').nd or 
contracts, ",ith or without eoneli tions, from all 
or any of the proyj. sions of this Ordinance. 11 

In 1 C{fO, at the time of Fiji's Independence "Governor in Council" 

,·ms ameIleled to 'Ninister" which must mean the Hini ster for the time being 

responsi ble for lands. The Agric1..l.I turnl Landlord and Tenant Ordinance 'l'laS 

one of nine Ordinances considered so important that they were given a 

specially ent1'8nchell position in the 1966 Constitution am by Section 66 

of the Independence Constitution so that they can nOH only be ammded by 

a majority of 75'-;j in both Houses of Parliament and only if supported by 

the votes of six of the eight specially elected members of the Senate 

appointed under 45 (1) of the Constitution. So it can be seen that the 

proTJisions of the Ordinanco are not lightly to be tmnpered with, and this 
C 

is of some significane consid.ering the history of this case. 

By Legal Notice 10 of 1973 the then rhnister for Urban 

DC"T,telopmen t, Housing and Social Vlelfare pu.rported to alter the boundaries 
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of Nadi TO'lllShip under the Local Government Act, 1972, so as, inter alia, 

to include the land subject of this action. The land in question l'las not 

contiguous with any part of the then existing boundary of Nadi Township 

and I'm sure one of the factors which influenced the decision to add'it to 

Nadi Township vrasthat there "ere plans to develop the site for tourists 

and people "ho1<ished to settle there arid tlms "ould yield high Township 

rates. This is the basis for a further argument by the plaintiff 

questioning the validity of the order altering the boundary. 

But first I lfill deal lfi th other arguments raised by the plaintiffs. 

On the basis tl),~t Legal Notice 10 of 1973 lfas valid, and on the basis of 

the original section 3 of the Agricultural Landlord and Tenant Ordinance 

as abovequoted, ,t hen there ;lould be no question but that the land lfould 

come liithin the boundaries of lIadi Town. Ho;r8ver by Ordinance 21 of 1967 

section 3(1) was significantly amended, dele ting paragraph (c) and aL 

reference to agricul tura1 land ',ri thin the boundaries of any city, town, 'r 

township, and Hi thout replacing this ,lith any other provision. 

I don't kno1;1 whether it was thought that the Governor in Council's 

pOHcrs to make regulations under Section 57(g) ;rere sufficient for this 

purpose should this be nocessary, but if tbo.t "lere so one might well ask 

;rhy +, 
"ne special provision was originally included in section 3(1). Does 

not the deletion of section 3(1)(c) raise a presumption that such lands 

>lere no longer intended to be excluded from the operation of the Ordinance? 

If the po;rcrs to make regulations under section 57(g) l'lere intended to be 

uDed so as to exclude such lands one 1-IQuld have expected to hc..ve this 

spelt out rather more carefully and section 57(g) t'lQuld ho.ve been amended 

accordingly. In fact if this were the thinking behind the deletion of 

section 3(1)(c) of the Ordinance, l'lhy not delete all the exceptions in 

sec tion 3 (1) and leave it to the Governor in Council to provide for their 

q~lusiOn in regulations 7 Looked at in this light the deletion of 

section 3(1) (c) aSSWTIes greater significance .. 

Ho;rever that may be, in 1967 the Agricultural Landlord and 

T2nant (f;xemption) Regulations (l,[hich I shall honcefDrth call t h~ 

Exemption Rerrula tiona) l'lore enacted under :scction 57 (g) and 

regulo.tion 4 provided 

"Tho provisions of sections 6, 7 and 13 of the 
Crdinance shall not apply to any agricultural 
land -

a) situated lfi thin the boundaries of an:r city, 
tOHl1 or tOlmship; 

b) situated outside such boundaries "hich the 
Director of Lands may, by notice published 
in tho Gazette, declare to be land required 
for non-agricultural purposes; 
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"e) situated within any area outside the city of 
Suva and the town of Lautoka delineated on 
Plan No. PP41 and Plan 110. PP42 held by the 
Director of Lands; 

d) approved by the Subdivision of Land Board for 
subdi vi.sion for residential, indu.strial or 
commercial purposes. tl 

~ 
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The Regulations purported to be made by tho Governor's Deputy in 

Council and 'dere published under the h~nd of the then ;:~GcretD.ry of the 

Council of thnisters. 

The plaintiff argues that these Regulations are ultra vires on 

two grounds. 

In the first place they purport to be made by the Governor's 

Deputy in Council ani not the Governor in Council. I'[ho was the Governor's 

Deputy in Council? 

There was no such post defined in the Interpretation and General 

Clauses Ordinance, 1967. '1'he only mention of a deputy to the Governor's 

Deputy was in the definition of II Governor!! in section 2(1) l'rhic..h stfl,tes -

"Governor means the Governor and Commander-in-Chief 
of Fiji and includes the officer for the time being 
administering t:he Government of FiJi, and, to the 
extent to "Thich the deputy for the Governor is 
authorized to act, that deputy." 

The 1966 Constitution of Fiji, however, provided for a Deputy 

to the GovQrnor to bc appointed by the Governor "to perform on his behalf 

such of the ftmctions of the office of Governor as may be specified in 

that instrument", so it is clear that a Deputy to the Governor only filled 

the shoes of the Governor to the extent that the Governor authorised him 

to act on his behalf, but wi thin tlla t authorisation the Deputy was for 

most intents and purposes the sarno as the Governor. There has been n( 

cilallenGe to the propei appointment of the Deputy, or the extent of his 

auttorisation and it must be presumed that he \filS properly author'sed by 

the Governor to make rules am r(~gula tions as Governor or Governor-in-

Council under J.mw enacted by the then LeGislative Jl:ssembly. 

Counsel for the Plaintiff hus rolied on section 30(3) of the 

Interprcta tioD Ordinance (11 of 1967) as authority for his argument that 

the Governor or Governor-in-Council had no pO;JCr to delegate any j)'Ower to 

make rules or regula. tions. HOI:J8ver section 30 relates to the Governor 

or Governor-in-C ouneil'.s power to de legate to 11 I-linisters or persons 

holding public office or any other office". The Governor does not delegate 

to his Deputy or authorize his Deputy under tl-" Interpretation Ordinance. 

He dOGS so un.der the 1966 Constitution which contains no restriction 

relating to the power to make rules or regulations. So that argument by 

plaintiff's counsel fails. 



b 

( 6) OIJ040fi , 

The second Ground argued. by the plaintiff's counsel has considerably 

more merit. This argument is that the 3xemption Regula tior..s a.re ultra vireo the 

power to make regulations under section 57(g) and there are two legs to thin 

argument. [rile first leg is that section 57 (g) does not and never i'laS intended 

to give the Governor in Council (now the f.'1inister) power to exempt land ivithin 

city, tov-m or to'\'mship boundaries. Illhis exemption was origir.ally given in 

section 3(1) (c) and ;;hen thllt provision was deleted by the then Legislative 

Council it could only be restored by Plll'liament. I twas areued that the wOl'dinG 

of section 57 (G) read in the context of th" whole Ordinmce makes it clear "hat 

the power to exempt certain lunds or contracts 1; ... ~as not a sl'lceping POW8:r', but One 

to be used sparingly l'r1 th regard to specifi c pieces of land Or classes of 1m d. 

There is considerable force to this argument. If it were otherwise the whole 

purpose of the Ordinance so carefully entrenched. blthe Constitution could be 

defeated '\'7ithout Farlj.amf]nt beir-e consulted. To take an extreme exmnple the 

I'hnister could make rogulations exemptin..g all lands in J;'iji from the provisions 

of the Ordin31ce. 

I I ill SUTe tho J',linister would not do such a thing, but that is not the pOint. 

The point is Llwt thoco ohoulii be no que::tion of any such possibility occurring 

unless Parliament in c18ar precise language authori:::Jed such an eventuality. 

There ffiuut be limits to the pO'.1ers of the l~linister and a, COUI't must 

construe section 57(g) very strictly to enDure that the Ninlster's p01'lCr to 

by-pass Parliarrcnt Gnd exempt lands from the provisions of the Ordinance are kept 

to the minimum necessary, or the minimum expressly authorised by Parliament. 

One restriction on the p01'l"erS of the Minister that must arise from .., 

careful reading of section 57(g) is that the; lands and classes of lands referred 

to must be lands and classes of lands actually identifiable at tt:e timA of making 

the regulation not lands oX' classes of land.s that might be added or included 

-wi thin tllat class at a subselpent date. And this lends to the second leg of 

counsel's argument which Goes under the principle "delegatus non potest delegare". 

Unless expressly authorised in clear language in the Ordinance the I'iinister's 

pO"",'ers may not be dolcg'Qted to anyone else. The 1·1'inister .may not for instance 

delcgo..te to QPsone else hiD powers to make reeulations. And in the context of 

this Ordino.nce" the Ihnister may not delegate to anyone else his power to exempt 

lands from the provisions of the Ordinanee. But what does regulation 4'e,of tte 

Exemption Regulations purport to do? It purports in paragraph a) to exempt any 

aGricultural liend \litilin the bOlUldaries of any city, town Or tOlIDship. It 

doesn't s)?ccify that it is referrinG to such lands within such boundaries as 

at the date or the ileGulations, and preslli1'.ably is meant to cover lands which mny 

in the fu:r.ure 1)8 inc luded wi thin the boundaries of a.ny city, to'l'ffi or tOi-mship. 

But another t'linister has the power to s.lter the boundaries of cities, to,ms end 
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.- townships so the effect is tbat this other Hinister Hi thout being so authorised 

by the AUrO can exempt land from the opera tioD of the Ordinance simply by 

including it Hi thin the boundaries of a city, tOHn or tmmship. 

Paragraph b) of the i>xemption Eegulations in effect purports to give the 

Director of L"nls pOHer in the fu Lure to exempt lands from the operation of the 

Ordinance by publishing a notice in the Gazette declaring that the land is 

required :: or non aGTicul tUTal purposes. 

Paragraph c) in effect purports to give the Sub-Division of Land Board 

paver to exempt land from the oper"tion of the Ordinance by approving such land 

for subdivision for residential, industrial or commercial purposes. 

!J.1here may be very g00d rellsons for all these provisions, but 3urel.y there 

can be no question that they are all contrary to tbe purpose and s!Jiri t of the 

Ordinance. 'That j,s tbat except for the limited po,rers of exempting lands given 

to the r'\inister, Parliament itself must decide what lands are to be exempted 

from the provisions of the OrdimJ,nce and to what extent they are to be so 

exempt, and the full effect of the entrenchment provisions in the Constitution 

must be insisted upon before such landn can be exempted. 

Gerac;hty v· Pocter [191]} H.Z.L.P.. 554 and F. E. Jackson & Co. Ltd. v. 

Collector of CUCltoms [j93jJ N.L: .L.IL 5(32 are CO.SeO very much on all fours \"ith 

the present case in considering whether regulation 4 of the gxemption Regula!; ions 

are ultra vires, and for the reasons I have given above I find that it is so 

ultra vires. It is specifically ultra vires in so far as it purports to exempt 

land l'lithin city, town and township boundaries, which is vlhat I am asked to 

decide in this case. Fro;' 11hat I have said it folloHs that I COns ider it tolally 

ul tra vires, though it is not necessary for me to decide this in the present case. 

Havir,g decided that the regula!; ion exempting agricultural land situ,o+'ed 

Hithin city, tOHn awl to~msh';p boundaries is ultra vires, it follows that the 

land occupied by the plaintiff remains agriculturlll land subject to thp provislons 

of ALTO and under section 13 of that Ordinance the plaintiff is entitled to a 

stQtutory r'3rrewal of his lease for a further twenty years. 

Plaintiff's counsel also argued that Legal Notice Ho. 10 of 1973 issued 

by the ;',inister for Urban ~ev81o-pmentt Housing and Social \'ielfare was ultra 

vires the powurs conferred Or? the Pinister by seotion 5 (1) of the Local Gover nment 

Act, 1972 to !lmakc such order with regard to the definition or D.-Iteration of lt 

the boundaries ·of Nadi J'own. 'The argument was that Legal Notice No. 10 of 1973 

did not alter or redefine the boundaries, but took an ccrea of land outside tm 

existing boundl',ries, and not contiguous vith them and in effect declared that 

land to be part of Iradi T01ffi, ignoring the intervening land which remained and 

remains outside the '1'0\>11 boundary. I think there is some merit in this argument, 

L.;;. 10 of 1973 goes someHay beyond merely adjusting or altering the existing 
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boundaries, "hich is all section 5 (1) seems to authorise. But I do not thhk 

I need make a finding on this point in view of the decision I have come to on 

the validity of Regulation 4 of the Sxemption Regulations. ':ihether tpq area 

remains inside or outside the boundaries of Nadi 'fown it remains agricultUral 

land subject to AM'O Fith all that that entails, or at least the plaintiff's 

land so remains. It must be rl1ted 118 agricultural land, for instance, not as 

land for developr;,ent (",hich I presume is Flly l'Tadi To,m Council wanted it within 

its boundaries). 

Incidentally I should mention that considerin,'( the potential importance 

of the issue t.o ti1e Government of "iji, I asked the Deputy Registrar to invite 

the Attorney-General' s chambers to mak./sublllissions to the Court as an amicus 

curia. After a lapse of alJout a month Fithout responsen in spite of several 

reminders, and in view of wy o"\vn imponding departure from 1l1iji for at least 

3-3~months, I am obliged to assume that the Attorney-General has no interest 

in making submissions. 

Accordine1y I Give judg'mGnt for the plaintiffs in accordance 1,dth prayer (b) 

in the Statement of Claim and declare t11at the plaintiffs are entitled to p 

statutory rene,Ta1 of 11i8 18,",88 under the provisions of section 13 of me 

Agricultural LIJl1dlord and 1'enant Ordinuncc. 

'fhe plaintiffs put in a prayer for damages, but there W{lS no evidence 

justifying such an award. 

'r11e plaintiffs are to have their costs to be taxed if not agreed. 

LAUTOlJl, 

13th Hay, 1 981 

(sgd.) G. O. L. Dyke 

Judge 


