
IN ~HE SLJPRj:'l\1E COURT OF 1;'IJI 

CIVIL JURISDICTION 

000306 

No. 178 of 1981 

IN 'l'HE NATTER of the Constitution of 
Fiji, Sections 76(1), 82, 85.nd 97(1). 

IN THE I1ATTBR of an Order purportedly 
made pursuant to the Consti tu.tion of 
Fiji, Section 76(1) (Fiji 1l0yal Gazette, 
Friday, 6th February, 1981). 

IN THE I1AT~P.i:.~R of an c'\lplication by the 
DiroctorcY{-Publi( PJ'SOou~;j_or; r:J.rc 'ant 
to Section 97(1) of the Constj.tulion of 
}'ij i. 

Between: 'rhe Director of Public Prosecutions 

And: 'l'he Attorney-General 

Plaintiff 

Defendant 

Messrs R.B. Lindsay and V. Maharaj for the Plaintiff 
Sir John Falvey, Q.C. and Hr. G. Grimmett for the 

Defendant 

JUDGMENT 

'l'he plaintiff moves for a declaration that an 

assignment of responsibility to the Attorney-General made 

under Section 76(1) of the Constitution and published in 

the Gazette dated 6th .February. 1981 is Uc'lconsti tution81 

in so far as it relates to the Office of the Director of 

I'ublic Prosecutions. He alleges contl"'1ventiol1 of 

Section 85 ("section" in this judgment means "section 

of the COl1sti tution of lCiji"). 

The relevant part of the direction assigning 

the responsibility is in following terms :-
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FIJI INDEPENDBNCE ORDEH, 1970 

A88IGNJvIEN'f OF MINISTEHIAL 
RESPONSIBILITIES 

00030'1 

IN exercise of the powers conferred upon him by 
subsection (1) of section 76 of the Constitution, 
and acting in accordance with the advice of the 
Prime Hinister, the Governor-General has, by 
directions in writing, assigned to -

1he Attorney-General 

responsibility for the conduct of the business of 
the Government specified in Column 1 of the 
Schedule and responsibility for the administration 
of the !Hnistry and departments of the Government 
specified in Column 2 of the Schedule. 

Dated the 28th day of January 1981. 

By Command 

1. Q. LASAQA 
Secretary to the Cabinet 

SCHEDULE 

Column 1 Column 2 
(Business of the Government) (r'linistry and depart-

ments of the Govern­
ment) 

Criminal law and procedure; Office of the 
Evidence; Director of Public 

Prosecutions 
(subject to section 
85 of the Consti­
tution) ; " 

Section 76 reads 

"76. - (1) 'lhe Governor-General, acting in 
accordance with the advice of the Prime Hinister, 
may, by directions in writing, assign to the . 
Prime Il\inister or any other Hinister responsibility 
for the conduct (subject to the provisions of this 
Constitution and any other law) of any business of 
the Government, including responsibility for the 
administration of any department of the Government. 
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(2) Without prejudice to the assignment 
of any responsibility to him under the preceding 
subsection, the Attorney-General shall be the 
princi~al legal adviser to the Government." 

Relevant parts of section 85 read :-

"85.-(1) There shall be a Director of Public 
Prosecutions whose office shall be a public 
office . 

. ,. ................................................ ........................... .. 
.. .. .. .. . .. . . .. .. .. .. .. .. .. . . .. .. .. . .. .. . .. .. .. .. . .. .. . .. . .. .. .. . .. .. .. 

(4) '1'he Director of Public Prosecutions shall 
have power in any case in which he considers it 
desirable so to do -

(a) to institute and undertake criminal 
proceedings before any court of law 
(not being a court established by a 
disciplinary law); 

(b) to take over and continue any such 
criminal proceedings that may have 
been instituted by any other person 
or authority; and 

(c) to discontinue at any stage before 
judgment is delivered any such 
criminal proceedings instituted or 
undertaken by himself or any other 
person or authority. 

.. ,. .. ,. ,. .. .. .. ,. ,. ,. .. ,. .. .. .. .. .. ,. .. .. ,. ,. .. .. ,. .. ,. ,. .. ,. .. ,. ,. ,. .. ,. ,. .. ,. .. 

(6) The powers conferred upon the Director of 
Public Prosecutions by paragraphs (b) and (c) of 
subsection (4) of this section shall be vested in 
him to the exclusion of any other person OT 
authority; 

............ ,. ........ ,. .... ,. .................. ,. ................ ,. ............ .. 

.. .. .. .. .. .. .. .. .. .. ,. .... ,. ................ ,. .......... ,. ...... ,. ...... ,. ...... ,. 

(7) In the exercise of the powers conferred 
upon him by this section the Director of Public 
Prosecutions shall not be subject to the direction 
or control of any other person or authority." 
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'Lne povJ8rs conferred by this sect~on ~rero 

exercised by the Attorney-General until 1970 I'lhen the 

Office of the Director of Public l)ro,secutionf3 viaS 

created. 

Section 82 of the Constitution rcads 

"82. \'There any Ninister has been charGed wLth 
responsibility for the administration of any 
department of the Governlllent, he shall exercise 
general direction and control over that depart­
ment and, subject to such direction and control, 
any department in the charge of a Ihnister 
(including the office of the I'rime i':inister or 
any other Minister) shall be under the 
supervision of a l'ermanent Secretary or of 
some other supervLJtng officer 1ihose office 
shall be a public office: 

l'rovi.ded that -

(a) any such department may be under 
the joint supervision of tHO or 
more supervi·sing officer:::]; and 

(b) different parts of any such 
clep8.rtment may respectively be 
under the supervision of 
diff'erent supervising officers. If 

'Lne plaintiff, for the purposes of this motion, 

invokes this Court's jurisdiction under section 97 of thc 

Constitution. 'l"nis jurisdiction is distinct from, and 

additional to, the jurisdiction given to this Court by 

the Supreme Court Ordinance or any other law. All 

preliminary matters, as well as the SUbstantive motion, 

have been dealt with under this jurisdiction. 

The plaintiff urges several grom1ds in support 

of the motion whiCh can be s\.unmarised in lIhat appears in 

ground 7. 
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117. J:hat the SCOI)e of si{;n:Lficant activities 
in regard to the Di.rcctor of I'ul)lic 
Prosccu'tions and his office D.re those 
contained e,zpressly or by implicc:~tj_on 
in Juction 85 of 'the Constitution and 
other written lavIs, tl"l8 score of ldh:Lch 
acti'\rities prcc=Ludes a p1Jxpo~cted 
assj.gnment to a }'lj.nistcr of ! general 
directi.on and control! over the said 
Director of Public Prosecutions and 
hi.s office.!! 

l'ut briefly, i.f the C?ssic;nment complai.ned of 

contravenes the provisj.ons of section 85, it l.G .invc1,lid 

Ll.J~d the plaj.ntif:C must succeed. If not, he must :hLL. 

Ij~he plaintiff contends that, becauEl8 of tho 

Hords tlElU.bjGct to the provisj.ons of thj_G Consti t1..rtj.onf! 

appearinG in section 76(1), the assignment of 

responsibili ty under that sect:Lon .should be read 

subj ect to sec Lion 82 Hhich r0quj~rc;:) that the c.u:;si{snee 

"shall exercise ceneTal dl_Tection and control. over 

that departmentlt .. ~Llhat being so, S8.yS he, the assign-~ 

ment contravenes secb_on 85 (7) which specj_fic8.11y 

excludes any direction or control over the }Jl.aintiff 

in the exercise of the powers conferred upon him by 

section 85(4). 

It is diffic1.Ll t to see hoI'[ section.':] 76 and 82 

can be constru8d in the manner suggested. 1'118 YTords 

"subject to" :Ln section 76 have a lim:Lting effect. 

Section 82 cannot be construed so as to enlarge the 

powers given by it. 

section 82 describes the manner in which they are to 

be used. :.Che two sections, in our view ~ ought to be 

read together in order to assess their true intent. 

The Consti. tution f0110v7s tho vlestmin:Lst er 

model as do several recent Commonw8oJ.th Constitv.tion" 

(Seo NeVi COmIilomleali;h and j_ts Constitution - de Smith). 
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Under sectj~on 76 responstbtltty may be 

assigned to Ministers for the conduct of the bus~ness 

of the Government by vJrious department3. The T,'Iinisters, 

however, must do thts subject to the provisions of the 

Constitutj~on. 'They must no t tread on forbtdden grolmo.. 

Section 82 sta"tes that over the departments 

for whicli the politically elected Ministers arc 

responsible they I!shall exercise general (underlinin8 

mine) dtrectj~on and control" and that, sUbject to such 

dtrection and control, the delJ;:lrtments must be 

administerecl by permanent officers of the l:'ublic 

Service. 1\'li3 construction, calculated to guarantee 

continuity, ts conststent wtth the intention behind 

all Constitu"tions which follow the Westministcr model. 

1_21-:: a t, in our v ievy, is the essence of the t,>'fO 

sections .. 

~Powers assignable under section 76 are 

subject to sectton 85(7) and other stmtlar provistons 

relatj.ne to offices whose holders cO,unot be 8ubjected 

to direction and control in the exercise and performance 

of certain specified POH8TS and functions. Assignment 

c2,nnot be absolute?~ Any asstenment purporttng to be 

absolute w-ould be unconstitutional. 1:he aSSignment 

complained of is not in absolute terms. The defendaflt 

cannot invoke section 82 to arrogate to himself p01'lers 

not assigned under section 76. He cannot assume s.ny 

direction a.11d control, general or specific, 07er 

ground forbidden to him by section 85. If he attempts 

to do 80, his action '-fill be unconstitutional, not the 

assignment. 

The plaintiff contends further that the 

I Office I 0 f the Dj~rector of Publtc Frosecu ttons created 

by section 85 is J10t a department of the Government 

envisaged by section '16. He, hO'li'ever, do es have an 
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establishment calJ.ed the "Office of the Director of 

Public Prosecutj.ons" employinG numerous legal officers 

and other personnel. 'lne Government provides them ,lith 

office accommodation, furniture and, abovc all, money 

to enable them to perf o TIll their duties w:-tder section 85. 

In that regard, they are no different from any other 

section of the Government. The expression "department" 

is not defined by the Constitution and must be given 

the ordinary dictionary meaning as beine: ria division 

of a complex '/hole". A department of the Government 

is, in our view, any division of the govcrw'1lonto.l 

n:;achinery where persons employed by the Government 

carry out functions assigned to them. 'l'hese "departments" 

are, in ... various assignments, given different names, the 

names by 1'1hich they are tradi tiona,lly knovm. Eo 81; arc 

called "departments"; some are called "offices", such 

as, Cr01'In Law Office, Central Planning Office or Offiee 

of the Ombudsman; one, at least, is called a "bureau" -

Bureau of Statistics; some stand by themselves such as 

"Archives of Fiji". Such terminology, Hherever it 

appears in various aSSignments, is merely descriptive 

of the physical establishment where members of the 

public service carry out assigned functions and should 

not be given any legal significance for purposes of 

construction of constitutional provisions. The 

Constitution itself has created none of these 

establishments and the expression "office" in section 

85(1) should not be confused ,lith the word "office" 

used in the 'assignment. Section 85(1) creates, not a 

physical establishment, but a "public o:f'fice" as 

defined in section 1 27 'Ihich can onJ.y be filled by a 

single indivj.dual. The assignment in question, read 

i Yl its entirety, dOOf) not use "ofn.ce" in that sense. 

Under "departments", for instance, the schedule to 

the assicnment also includes "Office of the Registrar­

General", "Ofi'ice of the Administrator-General", 

"Office of the Commissioner 0 f ~Jtamp Duties" and 

l!Crown Lavl Office tt ~ 
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Apprehension 2.nd prosecution of persons 

accused of crimes is, and has 8.lHays been, an importa.nt 

GDvernrnental function. Protection from interference 

conferred by the Constitution to ensura impartiality 

cannot alter that. Like any other department of the 

Government the "OfL'ice of the Director of Public 

}JrOS8CU tions!l emT)loys public o:fficers, assesses 

budgetary requirements and must find ways of procuring 

money from the same source as any other depe.rtment. 

Its future requirements must find a place in any 

projected development plan. The Constitution, quite 

LLnderst311dably, makes no provision for any separate 

!nachinery to accomplish that for this office. What 

is clear is that a c3reat deal of w'ork, completely 

unconnected Hitb t'l.e powers conferred by aection 85 (4), 

must be done in order that those pOHers might be 

effec lively exerc:Lsed. 'L'he assignmcnt made by the 

rJovernor-Genera:L covers this l{Ork, ami this Iwrk 

alone, section 85 being specifically excluded from 

the ;3cope of the ;J.;3signment. 

j~8 for !lCrimj_nal la\'T, IJrocedure 8,nd i.'vidence!l 

it is conceded by the plai.ntiff that draftinG and 

enactment of amending legislation relating to these 

must necessarily be the responsibility of the 

Attorney-General. As the powers given to the 

Director 0 f Public I'rosecutions under section 85 (4) 

are specifically excluded, VTe consider that the 

as;3ignment must equally neees sari.ly relate ;3olely to 

draftinG and enactment of legislation. 

i<eference 1'10.8 rnu..de to the Prime I:Iinister's 

speech it::. the 110use of l~~epresentatives exp13,ir.:ing the 

reasons for assignment and a copy of the speech H2~S, 

annexed to the pl~:iintii'f I s affidavit. i,1e 8.re tmable 

to find OJ1~1 assistance from the speech. Reasons o,r;.d. 

motives lCD.diD,Z to the n_ssigmnent are 1Gre'ely irrelevE:.nt; 

we are concerned solely with the constitutionality of 
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the assignment itself. 

We accep·~ the plaintiff's contention that 

8. great Dlc-\ny functions he has to perform, though not 

specifically included under secU_on 85(4), must, by 

necessary implication, be regarded as incidental to a 
proper exercise of his powers under that section. To 

give one exarnll1e, he must call for poJ_ice dockets 

preparod by the Crimin2,1 Investigation Department. 

He must be able to Cive them directives on matters 

relati~g to investigation and prosecution of crimes. 

If the j\\inister in cha,ree of the l'oJ_ice j,'orce, or the 

Co=issioner of l'olice himself, interferes with these 
functions this Court ,lOuld, no doubt, reeard such 

action as interference with powers conferred by 
section 85(4) and, consequently, unconstitutional. 
'1']1e assiGnment in question does not 3nd cannot, in 

our vie,l, cover functions necessarily incidental to 
the exercise of powers conferred by section 85. 'luere 

is, however, outside such function3, a substantial area 
of administrative activity requirinG cabinet consideration 

and parliamentary approval over which general control and 
direction may be exercised without violatinG the 
provisions of section 85. 

Is the o,s signment administra ti vely necessary': 

Is it desirable? '111is Court must avoid posing these 

Questions, no matter how great the temptation. 1'0 do 

so would only tend to confuse the issue and may even 

interfere with the discretion which belongs solely to 

the Prime Ninister. lie recognise the possibility that 

the powers assigned mi"ht be abused. For that matter, 

we recognise that all 
susceptible to abuse. 

only with legality of 

to abuse. 

power, howsoever acqUired, is 
Here, however, we are concerned 

acquisition, not susceptibility 



- 10 -

0003H; 

In the result we find that the burden of 

proving unconstitutionality has not been discharged 

and the motion is consequently dismissed. 

As for the alternative declaration, we are 

satisfied that, if the assignment, as worded, is 
constitutional and valid, there is no power in this 
Court to direct that it be worded differently. 

'iuere ,Till be no order for costs. 

In passing we should, perhaps, make one 

observation. Papers annexed to affidavits filed by 

the parties suggest fear on the plaintiff's part that 
the assignment complained of will be manipulated as a 

basis for political intorference. It is not for this 
Court to say if such fear is justified. 'l'he papers, 

however, do reveal an extraordinary atmosphere of 

bitterness and mutual recrimination between the two 

offices. It may, on the one hand, be nostalgia for 

lost powers; it may, on the other, preoccupation 111 th 

interference. The reason is immaterial. 'dhether 
the situation was known at the time of the choice of 
Ihnisters for various assignments is not knovm. All 

this Court can say is that the holders of the two 

offices are among the highest custodians of the 

public interest and any likelihood of open conflict 
betwe en them can only do harm to the cocm try. l'h e 

alternative declaration sought by the plaintiff 

suggests that this likelihood can be removed by a 

more specifically worded assignment. 'i'he defendant's 

counsel himself concedes that the assignment might 
have been more happily worded. The matter is one for 

Government consideration, not a Court declaration. 

It is our firm belief, h01fever, that any 

step taken to avert future litigation between the two 

important law enforcement agencies cannot but be in 

the best interests of the rule of law which the 
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Constitution proclaims to be one of its major 

objectives. 

Suva, 

10th April, 1981 

,~1C-f?J;? 
( G. Nishra ) 

JUDGE 

OO!.l316 


