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"JUDGMEDNT

This is a claim by an infant male plaintiff
for dreadful injuries received in an accident about ons
and half miles from Tavua on the Ba - Tavua rcad. He
was 5% years of age at the time and due o fraciturss of
the spine he is now a severe paraplegic paralysed Trom the
navel downward,

On Sunday, 4th August, 1977, about 4.45 P.m. he
alighted from a bus on which he had travelled from Bz with
his mother who had three children with her. As he
crogsed the road from the stationary 'bus he was struck
by the plaintiff's car as it overtook the 'bus.

SUDHENDRA NATH, father of the plaintiff,
witnessed the accident. He said that on the previous day,
Lsaturday, his wife and a married female friend went to RBa
with their children and were returning home, The Tather
was walting for the 'bus but rather gurprisingly re waitsd
on the opposite side of the road to the 'bus stop althouzh
his wife had three young children with her.

The road,,Xing's Road, is the main highwoy 4o
suva and is tarsealed for a width of 24' and is straight
on either side of the scene for one-quarter mile or more.
There is no pull-in bay at the 'bus stop. 4t the %= e
the surface was dry, the weather was fine and Vlblbl¢l"
Was good. HMotor vehicles approaching the 'bus from shend
or overtaking have a clear unobstructed view.

F.We 1 says he saw the two families alight fron
the 'bus but in cross-examinstion agreed that he could
s€¢ the far side of the 'bus. He could not see +hem
until aftoer they had alighted,
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Accompanying the plaintiff's mother on the ‘'hus
was the wife of one Bishun alias Bhsgwan and her 7 vernr
0ld son ATESHWAR.

JeWel, father of the plaintiff, says Ateshwar
a T year old boy and the plaintiff passed the front
of the 'bus and walked across the road with Ateshwar
slightly ahead. He says that Ateshwar had crossed the
road and the plaintiff was just 2' or 3' behind him, vhen
he wag struck by the defendant's car. Later he znld thei
the plaintilf was two to three yards away from r.U. 1's3
side of the road when he was struck. He later cmended
t ig to 2" or 3" and later 3' to 4'. I do not ezncct
P.We 1 to be gtrictly accurate as to distances in such
circumstances, He states that the defendant drove at =
very high speed but in cross-examination he agreed that he
could not estimste the speed in miles per hour or kilo-
metres per hour, The plaintiff went under the ¢ar which
dragged him along before passing over him. P.W, 1
estimated that the car stopped 30' to 40' beyond the spot
where the plaintiff was left lying. He states that another
car belonging to Ram Pratap Sharma (P.W. 4) héd stopped
nearby.

P.W,., 1 said that the defendint was two to three
cnaing from the 'bus when the plaintiff began fto cross
the road and it was then that he noticed the car. I
would have expected him to be leoking for approaching
traffic from the moment the bus gstcopped and to havs sec
the plaintiff's car much soocner and to have crosscd over
to engure that his young children did not run inte the i}
road.

If P.W.1's evidernce is correct there oou%ﬁs S
little doubt that the defendant had time to ston/ down
sufficiently to avoid the plaintiff as the lattor walikod
across the road.

Irn cross—examination the P.W. 1 said he first
saw the car when it was 2 mile away then amended thisz to
being as fdr along the road as one could see, It was twe
or three chains away he says when the plaintiff besan to
crogs the rocad. He also said ﬁhut the car stopped
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about 30' to 40! beyond the 'bus after the zceident.

P.W. 1 stated that ths car of Ram Pratap Sharna
stopped at the scene zsbout one and half chains from the
'bus and facing the front cof the 'bus., It was travelling
in the opposite direction to the 'bus.

Ram Pratap Sharma (P.W.4) stated that he was
travelling in the opposite direction to the 'bus when he
saw it stop and passengers alight and hefeduced speed,

e
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Cn seeing the defendant approaching from opposite direction

at 40 - 45 n.p.h. P.W. 4 stopped. Then he saw two

children walk across the road from the 'bus one behind the

other; the leader crossed over but the other child was

struck by defendant when just 2' or 3' from the defendant's

of fside of the road.

In cross—-examination, P.W. 4 said that when ho
saw the 'bus coming he stopped; he later said it wos
stationary when he first saw it and that he was Len choins
from it, He slowed down and stopped about one and Lalf
chains from it. Then he saw pecople alighting hut did not
s¢e the children alighting althcugh he saw them crosgsing
the road. He stated that hoe stopped because of the
approaching defendant's high speed when the defendant was
three to four chains away.

In cross—examination, P.W. 4 said that when he

stopped one boy had crossed and the plaintiff was 2' or 3!
from the defendant's offside and the defendant was about

five chains away - he amended that to three to four chains.

If the plaintiff was 2' or 3' from the dge of the
road when the defendant was three to four chains awuy on
accident would have been highly improbable. Hven if I.V.4
meant that the defendant was three to four chains frow
P.i. 4 the plaintiff himself was one and half chning -
from P.¥. 4 and therefore he {the plaintiff) would bs onc
and half to two and half chains from the defendant with
only 3' ¢f road left for him to cross. Mr. Sweetman,
for the defendant, asked how in those circumstances tho
accident ever tappened? P.YW. 4 replied that it was duc
to the speed of the defendants and the plaintiff sturding
motionlegs inegtead of continuing across the road.
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I was by no mcans impressed by P.W. 1 (the
plaintiff's father) nor by £.W. 4 Ram Pratap. In my view
it would be natural for the plaintiff to go towards his
father, The latter by placing himself on the other side
of the road created a veril for the plaintiff. IHis
disregard for the plaintiff's safety is almost beyond
comprehension., The parents now have to deveote special
care to ensure the plaintiff's survival. It would not
be surprising if r.W., 1 adjusted his accouni %o placc as
rnuch blame as possible on the defendant. Child =»nd parents
are objects of compassion and it would not be surnrising
i€ P.i. 4 were gswayed in favour of the plaintiff by feelings
of pity. That may account for the contradictions appoaring
in P.W. 4's evidence and in that of P.W.1,

The defendant, AHMED GAFFAR, who is a policeman,
described the vicinity as a long straight stretch of road,
He said he saw the 'bus twenty chains or more ahesd, His
speed was 30 n.p.h. When the 'bus stopped he began to
overtake and when he was three chains away a bhoy ran
across the road. He sounded his horn and reduced specd to
20 me.p.h. Then as he reached the 'bus another boy ran
from in front of it leaving defendant no chance of aveiding
him. He swerved and applicd his brakes but hit thw bov.
The defendant says that the plaintiff's mothor ran %o
him and the 'bus driver ran to the scene. He most
emphatically denied that P.W. 6, Ram Pratap, was ot tho
scene and insisted that m» other car was there.

In crosg-examination the defendant agrecd thut
people sometimes run from parked wvechicles and 'buses. o
nainteined that after the first boy crossed the rood wa

m

clear and there was no obvious need to stop.

Mr. Kapadia suggested to the defendant that on
country roads motorists hawve precedence and defend. nt .. o
agreed. The defendant wos not asked in what circunstarcos
he thought motorists have precedence. It is the tyw of
question which nust be followed up if it is to have =
significant bearing on the defendant's mede of driviag.

In cross-eXamination he ingisted that each boy ran

separately across the road.
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It was put to him that his car dragged the plaintiff

for four or five yards and then continuved for o further ton
yvards, before stopping. He denied those distances ond said
that he stopped about three yards in front of the bus., It
appears that his evidence is inaccurate in that rospsct
becaure the police plan bx. F.9 shw s that the deferndant
travelled 31' 3" after the impact. When the poliice officer
P.W. 6 visited the scene the bus had gone and the
doefendant's car had taken the plaintiff and his fatlcr to
Tavua clinic. The point of impact and the spot where the
defendant stopped were pointed cut by the defendant, WMo
doubt hie recollection at thazt time which was shertly
after the accident would be more accurate than now. The
plan does show that the point of impact cccurred 4' 5¥

from the defendant's offgide which in the circumstances is
noticeably more than the 2' or 3' given by P.W.'as 1 and 4.

The defendant's evidence is that he was about the
centre of the off-side lane when he struck the plaintiff.

The housewife who was accompanying the plaintiff's
mother is now desd as is the 'bus driver. The policce ook
statements from them both several weeks after the accident.

Their statements have been tendered by the
defendant,

Ram Prasad, the bus driver, made =z stateront on
16th September,1977 in which he said that he remembored
the two women and five c¢children on the 'bus. As he stopuad
he noticed the P.b, 1 standing on the cpposite side of thu
road waiting for his children. ZXnowing the childran would
crogs to their father he called to them not to cross
because inhis mirror he saw a car approaching. He says ho
t0ld the mether to et hold of her children. Ho saw ong
child run across the road and as the mother held on to ong
child ancther ran across the road. That description
corrocborates the defendant's account that one child crosscd
over thefoad and then the plaintiff followed. The 'bHus
driver's evidence also reveals that the plaintifi's
mother had alighted with her children and had failsd or
heen unable to restrain them from running across the road,

The other woman made her statement on 24th
September, 1977. She was Kamla Wati.
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Jhe says that when the *bhus stopped Kamla Kumari
{plointiff's mother) got off the bus with her throe children
ahead of Kamls Wati. Whilst the latier was in *he bus ghe
heard a bang and realised something had happened. When
she alighted Kamla Wati saw Z.W.1 holding the child,

Her evidence supports that of th: bus driver fto the
effect that the plaintiff's mother had alighted from the
bus with her children before the accident occcurred.

The bus driver said as soon &3 plaintiff passzsed the
front of the bus he realised there would be an accident ard
28 he exclaimed the car hit the plaintiff and dragoed hinm
fowr or five yards and then stopped ahead of the plalntiff.
The bus driver says he told the defendant to take the
plaintiff to the hospital.

The statements of the bus driver and Kamls Yati were
not made on oath. However, there can be no disputing that
they were at the scemne, In particular the bus driver was
excellently placed to sce what cccurred, His statcmsnt is
extensively corroborated by P.¥W,., 1 whon he says FP.9W. 1
wag wailting for his family on the opposite side of the road;
that P.W. 1's wife and family were on the bus; that she was
accompanied by a married friermd and her children; that twg
children crossed the. road; that:the plaintiff wog-striack by

the defendant's car; that the car passed over the plaintiff.

The *bus driver differs from P.W. 1 and P.W.4 in
gaying that one boy had crossed the road before the R
plaintiff tried to cross. He also .differs when he says that
they ran across the road. But he does describe how this
came  aboutb. He noticed thet the children were eagir to
join their father on the cpposite side. He endeavoured to
check them by calling out and by calling to their mother to
hold them back. That statement commends itself to me us
having been uttered by someone who was giving truthful
reccllection of what he saw.

I accept the statemints of Kamla Wati and Ram Pres ad
snd the manner in which they corroborate the defeni-nt's

ccount,

Having carefully viewed the evidence I have no
hesitation in stating that I regard Ram Pratap (P.'. 4) and
the plaintiff's father (P.W. 1) as
witnesses upon whom I cannct rely. I find that they
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two children crossed over the rosd together with plaintiff

werce deliberately untruthful in stating that the

just behind the other, and untruthful in their cvidence
that the beys walked across the road and untruthful in
saying that the defendant passed the 'bus at a hizh speed.
They were untruthful in saying that the plaintifl wos only
2' or 3' from the side of the road when he was struck by
the defendant's car.

I find that the accident arose in the following
way. The plaintiff's mother and three children wer: on she
"hus from Ba to Tavua accompanied by a neighbour ~ud her
two children., P.W. 1 was waiting for them on the on-ousiie
side of the road from the 'bus stop thereby causing his
children te¢ abandon caution in the desiwe to join him.

The plaintiff's mother knowing that F.W.1 wae
waiting on the other side of the road falled to prevent
the plaintiff from running across to him. When the
defendant was about 66 yards away the first boy ran
across the road and the defendant scunded his horn and the
defendant reduced his spced. He says it was 20 m.p.h.

The 'bus driver puts it at 25 =~ 25 m.ph. If I take the
meaning of th~ esitimate his speed would be about 2% m.p.h.

At That stage the plaintiff unrestrained by his
mother rgn across the rcad into the path of the defendant
who had moved to his cff-side in case passengers should
move from a concealed position into the road,

I find that the defendant was near the front of
the 'bus as the plaintiff emerged from the front of the
'bus and ran across the road. The ‘'bus is 7%' wide
leaving 164! for the plaintiff to cover within the
defendant's field of vision. The plaintiff was about 44!
frem the opposite side, when struck and had run 12' when he
was struck. Of course defendant would not be awire of
plaintiff until he was already running into the rosd,

Travelling at 25 m.p.h. the defendant, according

to Mazengarh's Nagligence on the Highway would stop in 71!
(p.431).

Mr. Kapadiga for the plaintiff quoted numerous el
suthorities in his written submission. In his oral
nddress he subnitted that when the bus stopped the R TRR I
plaintiff should have stopped because motorists should
never overtake sitationary buses. He referred to Traffic
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Regulations 1974 and R. 136 which requires one teo reduce
speed to a maximum of 10 m.p.h, when overtaking =
stationary school bus. But the regulation does not require
motorists to stop. In any event it has no application to
the instant case. This was not a school bus and the
defendant cauld have no reason to suppose that children
would be alighting, Usually scheool buses are marked

ag such and travel through busy suburban areas where speed
restrictions exist. In the instant case the situation is
vastly different the accident having occurred on an
unrestricted guiet main highway on a Sunday. Reference o
judgnents in Fiji Courts prior to 1973 are not of nuch
assistance because in the past the highways referrcd to in
similar cases were narrower and of earth and with much
tighter bends. Neither in Piji ner in any of the numerous
countries I have lived and travelled in have I come scross
any law or custom which requires motorists to stop on
main unrestricted highways because a bus has stopped.
However, in Fiji and the U.K. the motorist must tak: carc
in passing a stationary bus. I he is aware or should b
aware that neople are alighting he should keep well %o

the offside of the hus to allow himself room for aveiding
action should a2 carecless passenger enmerge from the con~
cealed end of the bus, and likewise to give such passonger
the chance to see the appreaching car. He would he wisc
to sound his horn but it is difficult to comment upon what
his speed of apprbach shouldbe, This nust depend upon =11
the circumstances, road surface; other traffic; proxinity
to towns, schools, weather and so forth, In my view tho
motorists cannot be expected to guarantee the gafoty of
211l pedestrians or bus passengers no nmatter how carcless
they may be. He is net entitled to assume that all
passengers will behave as recommended and walt until the
bus has moved on before crossing the road, Likewiso e iz
ﬁot'required to assume that one or more passengers will
rush inte¢ the road.

D
j._i
’._1

In other parts of the world where there are we
marked pedestrian crossings in towns and villages
pedestrians have precedence on the crogsings but Couris
aave hceld that % is does not entitle pedestrians tc adopt

suicidal tactics of stepping immediately in front of
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approachinghraffic expecting a miracle to halt it. In such
busy centres arcas are delincated on either side of 2l
crossing and if traffiec is moving through such a sone thoe
pedestrian does not ngecessarily have priority if he hog
not yet svepped on to the crossing. A motorist is entitled
to be shown courtesy and respect by pedestrians and to
¢xpect them to bohave carefully but should be on the
look=-out for the excopticns. The brecautions are cohvious
with a school 'busg; or 'bus load of mErry mekers. Fovever,
one cannot be expected to anticipate that s child's fath v
has creatcd the kind of dangerous situation whick DrOS

in the instant case.

The metorist can only be guidéd by anticirating what
May happen according to what he sees at the time and by
2pplying his experience and commonsensc. If as ho
approaches from bchind he notices children alighting he
chould tnke specisl precautions; but if they are concenled
from his view he does not have to imagine that children
are alighting. If a chil? darts into his path from the
concealed end of the 'bus and is knocked down one cannot
say whe motorist is careless/%ﬁ%ugircumstanges demonstrate
his lack of care.

In the instant casc one child had darted across +the
road in full view of the defendant and in my opinion this
should have alerted thc defendant to a greater degree of
caution than he displayed. He should have anticipated
that the c¢hild could have had a companion who may pursuec
him. T think that the dafendsnt r--uld hove reduced his s
speed to less than the 25 m.p.h. at which he was travelling
at the moment of impact. His degree of negligence was not
great but he was not without blane.

It is a decision which has causcd me the greastost of
anxiety because of the amazing negligence of the parents
and the father in particular. Had it been posgivle for me
tc do so I would have regarded them or the father as he ing
about 60% toblame,

Had the plaintiff not been preceeded by ancther child
and had simply run into the defendant's path I doubt if I
would have regarded the defenlant as blameworthy.

A8 a result of his injuries the plaimtiff's spine was
fractured and the spinal cord damaged so that he has lost

the use of the lower part of his body from just below the
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navel. He was in ILautoka Hospital from 25th September,
1977 until 28th January, 1981 when he was discharged., He
has to be wheeled arcund and is strapped into the wheel
chailr in case he should fall forward. He has no control
over his bowels and bladder and cannot use his stomach
muscles as an aid to respiration. Accordingly he must be
at a disadvantage in regard to respiratory ailments.
someone must be reasonably at hand to attend to his needs;
to change his napkin when he has a bowel movement and to
empty the urine container which is attached to his penis,
Occasionally he needs massaging to maintain o degree of
clrculation and in bed his nosition needs to be changed to
prevent bed sores.

On the day of the hearing leave was granted %o file
further particulars of the claim for special damages. The
first ten items of incidental expenses amount to $2,199,53%
which are not contested and apprear to be reagonable. I
2llow them "in toto". Item 11 thereof is for 313,920, the
alleged value of the parents’ services fram_ZSth September,
1977 to 2Bth January, 1981, at $80.00 per week, which
represents the cost of two full-time qualified nurscs, The

-

claim is grossly inflated. There is nothing 4o suggest

that wither parent has ever had any nursing expericnce

or training, or has any special aptitude for that profession.
Un the evidence P.W. 1, the father, no nurse has becn callad
uporn to assist in the past three and half yoars, Looking
after the plaintiff is not a full time job requiring o
perpetual presence at his elbow; although somecne needs 4o
be within call at any given time, Tor instance the plaintifsf
zlttends school like any other child and he requires ne
traincd or specially experienced person in the class or bLhe
school during the hours of tuition.

His father wheels him to and fro school; i no has
< bowel movement in school the father ig called to rermcvyc nim
and change him; this probably can be done in the school
toilets. Meanwhile the father has heen able to carry on
with his tailoring business. Moreover, the mother hss had
o Turther threo children since the plaintiff's geccident;
their ages are 7 years, 2 years snd 1 year. Whatevor doms

the plaintiff's condition has made upon her she has coucd
with her pregnancics and the burden of feeding and nurging
thoge infants.
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Dr. L. B, Naigulevu, P.W.3 stated that in his 000419
opinion the plaintiff would require the consitant nursing
of two fully trained nurses at $40.00 each per weck, He
did not impress me and I have no hesitation whatsocver in
gaying that I do not find Dr. Naigulevu as = careful and
reliable witness., He did net give any reascns for that
opinion. If two fully trained nurses are essentiszl to the
plaintiff's welfare in the future it is strange that their
servicos have not beon necessary ih the past. I appreciate
that financial stringency may have cul cut the chanco of
outside paid help but the motnsr has borne further children
and the father also works. It is not suggested that any
special or expert attention is needed such as some sudden
nued for oxygen on occasions; or regular injecticns of
measured amocunts, force-feeding, heart-massage, gpoceisl
physictherapy and so forth. It appcars that therc iz no
need for a fully traired nurse in he classrcom.

Y.W. 2, Dr. Welby, said that the plaintiff nec s
constant care but he did not refer to the expert cars ol
two fully trained nurses being necessary. Undoubtedly the
plaintiff neceds constant care but that obviously does not
méan perpétual expert attendance. He should not be lsft
unattended for long periods but he is intelligent and able
t0 summon attention when he realiges that he needs sgono
attention. He is eight years of age and conscious of his
plight.

Dr. L.B. Naigulevu practices at Mponasavu, in @hau
"Hydro-klectric Project" area. He saw the plaintiff =%
Monasavu in January this year., 7To rcach Monasavu recuir.s
= lengthy journey on rough escarpment road with many hnir-
»in bends which is not without hazard. I wonder why
Dr.Naigulevu was selected in prefercnce to a comparativel:
easy journey to scme medical expert at Lautoka hospltal?

I find that the value of the parents' services wus
not the value one would place on professional nurseg, Tor
the reasons I have given I also find that their services
were not of a perpetusl nature but amounted to the kind
of wvigilance required in caring for a baby plus the
occasional massage at night or in the day, and avoidance
of bedsores. During the first day's hearing the plaintiff
was 1in Court in his wheet chair, Whiklst in Court hoe was
not exercised nor massaged nor removed for that purposc.
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Tikewise it is not suggested that this has to be dons ﬂ}@{ﬁﬂgg!
B .
during the hours he sits in the class room.

I am not endeavouring to minimise the plaintiff's
pitiful state but the claim for services under
special damages and for services under general damapnsg
arc grossly exaggerated. Unfortunately P.W. 1 1lg w0t a
reliable and truthful witness as I have already found.

I cannot rely upon his evidence as to the amount of time
gpent on the plaintiff. I have no doubt that he will
readily distort the truth and exagegerate., 1 have to
estimate the value of the parents' services as bost I can
by relying unon factors which speak for themselves.

During the past three ycars the parents have not cmilceyed
profegsional nurses nor anyone olse teo agsist themg
therefore the additional burden of caring for tho plaintiff
has been within their physical and mental capabilities.
Provision of a full-timc Indian domestic help could heve
rebased the father from the chore of wheeling the
plaintiff to and from school. Such a person could

have exercised the plaintiff by moving his armes and
masassging him thesc matters being within the conmpass of
the untrained parents. Assistmce in domestic chores
such as laundry and cooking would free the mother., The
plaintiff could have given evidence on thosc lines to
cover the clam under special and general damages Lor care
and nurging. The amount that would probably be paid, in
an Indian household to an Indian house-girl of similinr
ability and intelligence as the parents would, durine the
past three years, vary from $6.6C to $9.00 per weck, That
may appear to be a low figure but any honcst Indinn
housewife in Fiji woudd, I am sure, agree to that firurc.
It is the value of an Indian domestic in Piji with which T
rmocongcrned. I also nccept that in sddition to such
help the parents would s+%ill hawve the ovorni~ht burdun

of tendins the plaintiff and whenever the "domestic holn!
help's" was off duty. I also allow for that in my
assegsment,

On the foreroing basis 1 consider that the value
of past care and attention by the parents is worih
33,000.000 raisins the assessment to $5,200., I allow
interest of 3800.0C on that sum givinr a total of
$6,000,00 for special damages.
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I now turn to the difficult task of assessing
general damages with practically no evidential HOIEYA!
agsistance on practical values., A dominating issue is
how long the plaintiff can be oxpected to live? Thers
are different degrees of paralysis among paraplesics.
Those paralysed from the waist downwards can contrel and
move their chairs; use their shoulders teo raise themselves
and change their positions; some can drive spoeinlly
adapted cars to and from a place of work and c¢an take
part in paraplegic athletics., No doubt such advintarss
favourably enhance their life expectancy. In the instont
case the medical evidonce reveals that the plaintiff being
paralysed from the annvel downwards cannot alter his
position by using his shoulders to raise himself, ot
being able to use his stomach muscles to assist his
breathing must bhe o scerious disadvantape in combeatting
respiratory infections. There is also the above averawe
risk of urtinary infection. Dr. Welby (P.W, 2) swid thet
the plaintiff's e¢xpected 1life span would be shortened.
He agreecd that the plaintiff could live 2 normal 1ife
apan but that is & speculation as opposcd to an opinion.
No doctor would say with certainty how long a person
misht live. Dr. Welby referred to a paraplegic who had
lived 16 years and was still alive, The case is Lknown to
ne; I have seen him wheeling his chair around and
carning his living in the hospitol by takine photograplis.
He seems to be 30 years of age and a very differont type
of case from the plaintiff, As I have said Dr. Woiby
stated that the plaintiff*s life expectancy would b
shortened. Dr. Naigulevu (P.W. 3) said th&t the Indizn
male in Fiji lives to about 61 years. He could not say
how long the plaintiff was likely to live, but stated
that he was more prone to infection thin the normal child,

The medical evidence adduced is not helpful =25 to
the prospective life span. Having regard to thoe seriocus-—
ness of the plaintiff's paralysis at such an early gz,
the increased danger of infection, and to the decreascd
2bility in fighting infection it would be most surrrising
if the plaintiff'’s 1life span were not substantially
reduced, If the plaintiff were likely to live fox
anything like o normal 1life span I am sure the plaintiff
would have adduced evidence to that effect The - -
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plaintiff appear to have taken the vidw that the least
said in that rospect the better. Tables in Kemp's
Huantun of Damages, Volume II, in the March 1979 rclease
show the life expectancy of some gquadraplegics and
paraplegics. The maximum life expectancy was 21 years i
and the minimum was 5 years, Thore is no indication of the
full extent of their injuries. They were all, cvcept for two
two, shown as being over 21 years., I am sure the plaintiff
plaintiff could have obtained from Suva or Lautoka hospital
one or more considered opinions from qualified and ‘
expericnced consultants on the expectation of life and I
am hampered by the lack of such assistance., It would '
surprise mc greatly if the plaintiff survived for a
further 15 years. In fact I doubt if he will live another
10 years. Doins +the boest I can on the muagre evidence
adduced I cstimat  that the plaintiff could live for
a further 14 yeors.

I regard my cstimate as erring on the hish side if
there is any error.

In endecavourine to assess the awsrd for pain,
suffering, loss of amenitiecs and cexpoctation of life I
note the observations of the Court of Appcal in Fletcher
v. Autocar 1968, 2 Q.B. 322, that one does not toke into
account the wealth or shtion in life of the injured person.
Rich or poor, professional or artisan thce monetary
compensation should be similar. That of coursc means
amons porsons resident in the same country and under the
same jurisdickion.

The plaintiff has referred to awards made in thc
U.K. by reference to Kemp (supra). However, ag Fijil
Judges have stated in the past one cannct assess awzards
in Fiji on the basis of incomes and cxpenditure
applicable in other countrics. The plaintiff's
expectation of 1life if he were in U.K. may be cnhancgd
by egrcater, wider and more scientific fecilities which
are controlled by more proficient and intensively trained.
personnel plus increased opportunity for a wider ranse
of specialist attention. It has boeen pointed out in
Waldon v. War Office, 1956 1 W.L.R, 51 that the rcceipt
of decisions on quantum by other courts cven within
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the s%%%ejurisdiction cuzht to seldom happen in that |
each/hés to be dédcided on its own merits. Wages, cost of
living, stondnrd of living and general amenities in the
U.X. are higher than in Fiji and an award made in Fiji
would be egwvossly inadequate in a similar case in U.K. and
cven morc inadecuate in U.5.A. where rates of carings
are very much hisher than in the U.K. I allow 321,500
for pain, suffering, loss of amenities and expectation
of life.

Mr. Kapadia's approach on awards for future nur-
sing $160,000 and $80,000 loss of earnings are unrcalistic
and unsupported by anj acceptnble evidence,

With regard to fubure nursing I have revicwed
in the clialm for spccial damages what I consider to he
the needs of the plaintiff in that rcspect. He does nci
have to po into o spoelnl home but will romnin with
his parents. As I have said there is no acceptable
evidence that the plaintiff nces or will need any skilled
nursing beyond the kind which his parents arce capnble
of providing. I anm not stating that the parents rmust do
any part of the nursing witheout help or without
compensaticn for the nmrsing thoey may do. I merely refer
to them as indicating the level of competence and - &
skill reguired of nny help that may be cngared by the

parents in the future. In my view, on the evidence

available, therc is no nced to suppose fthat the

i
plaintiff's need for supervision and assistance are

greater now than'they have been during the past three

yvears or that they will become greater. I do appreciate
that the ability of the parents to provide the ancunt

of carc that they have provided in the past will be
likely %o decrease and that the cost of hiring suitably
intelligent assistance is now higher than the average

¢f the past 3% years and will continue to increase. o

realistic evidence having been placed before me to aid

in assessing such costs I consider that such services
would beg worth $1,700 per annum. Acturial tables
indicate that this rate of payment could be secured over

a period of 14 years by purchasing an annuity for
$18,877. If{ I assess the total without any deducticns
guch as arise in calculsting annuity purchases it cculd
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assist in offsetting the offects of inflation and so the !
figure I arrive at is $23,800.

No clnim under saenernl domates has beon argued as to
extra expense caused by the family noving into o flat in
Tavua away from the Zarm. T assume that this is because
the foamily hove by unor moved into the flat which was
mentioned in the clain for specinl damages. The
plaintiff's evidence indicates tht it is now a family
home; he ig a tailor and probably has his busincss in
Tavusa; likewiée the ¢hildren do cot have to journcy to
school from Yasivmsi o, Tavua. It 18 not mentioned as a
head of gencral damages and in any event I would nct know
what amount of any incrissc in rent to apportion to the
plaintiff’'s specin. needs, Mo doubt thosc occupying
the farm Jdwelliv: wil ! P2 poyving rent W the plaintiff's
parents in cash or iad,

Regarding the clonln for losg of carning capacity in
the future Me, Xoped o o covimated carninegs as high
28 34,000 per annum in his written submission., Where he
gets such a figure from is not apparent. He alsc submits
that the plaintiff will live for about 40 ycars, 1 cannct
reconcile such cubmissicns with ry earlier findinegs. I
the plaintiff 1iv = Zox 14 years he will no doubt be
gchocling wris.il 13 is 16 wears during which time there will

be no loss ativibai~' s bo wags earning. After reaching

the age of 190 »o oo 0 Lanvifs co omy findings would
haove a further 6 yosrs So 2ve, duving which time he would
have been receiving triiqiing o a prenticeship for a
period of 4 or 5 yoars nt a relzively low rate of

pay unless ho were veoo' further ecducation and . .02

earning nothisz o ho be unemployed. I allow
$5,000 under that b.ao #iving a sum of $(21,500 + 23,800
+ 5000) = $50,300.

It is vot wooromen ~eoeoatice for a judge Ho lock at
the sum he has avrived at and consider whether on the
basis of expericiize and making a so called educated guuss,
1%t is low or high =od odinnlting accordingly. 1 come to
the conclusion “hot it would not be unfalr to enhonce it
and I increase it to 854, 000 wilch along with $6,000.
special daninges suvo. o toual of $60,000.
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There will be judgment for the plaintiff for

000425

$60,000 plus costs, which shall be paid into Cour
within 21 days from the date hereof. '

It is Ordered that the $6,000 special damages be
pald to the plaintiff on payment in along with a further L

sum of 51,500 to cover expenses incurred from 28th January
1981  and expenses occurring up to 31st December, 1981,

The balance of $52,500 to be paid to the Public
Trustec and held for the plaintiff's'future use as follows:
(L}  $22,300 to be invested and used for expense

of caring for the plaintiff atfhe rate of
not more than $13%0,00 per month on and from
18t January, 1982 with leave to apply to

the Court for a lumpsun to covep any !
reguirement of the plaintiff which may arise, '

(ii) The balance of $30,200 to be investod by the
Fublic Trustee and to be paid out for the
plaintiff's benefit in such sums as this Court
may order upon application,

I regard the forgoing Orders as necessary in the
infant's intercsts in cnsuring that the noney may
not be lost or misapplicd in unwise investment s, They
will ensurc thnt there will always be funds in his
estate shruld anything untoward heppen to deprive him
0f the care of either of his parents, or to reduce the

income of his parents.

LAUTOKA, (Sgd,}J.T. Williams
1st March, 1981. JUDGE _



