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This is a claim by an infant male plaintiff 

for dreadful injuries received in an accident about one 

a.nd half miles from Tavua on the Ba - Tavua road. )'Ie 

was 5t years of age at the time and due to fractures ef 

the spine he is no\{ a severe paraplegic paralysed from the 
navel downward. 

On Sunday, 4th :\ugust, 1977, about 4.45 p.m. he 

alighted from a bus on which he had travelled from Bo. '!lith 

his mother who had three children with her. As he 

crossed the road from the stationary 'bus he vms ;struck 

by the plaintiff's car as it overtook the 'bus. 

SUDIillNDR\ HATH, father of the plaintiff, 

witnessed the accident. He said that on the previous clay, 

:j::l turday, his wife and a married female friend ;rent to 1'3a. 

"lith their children and were returning home. ~'he L'Ithc;:' 

Has W::li ting for the 'bus but rather surprisingly he '.J:.:.i t':d 

on the opposite side of the rOc1d to the 'bus stop.1l t:'lOl::;h 

his wife had three young children with her. 

The road"King's Road, is the main high;;:'.:,! to 
Suva and is tarsealed for a .fidth of 24' and is stra.it':ht 

on either side of the scene for one-quarter mile or Dlorc'. 

There is no pull-in bay at the 'bus stop. At the t:~mc 
the surface was dry, the weather was fine and visibility 

Has good. !'1oto r vehicle s approaching the 'bus frocl.\hv:d 

or overtaking have a clear unobstructed view. 

P. \1. 1 says he smT the two familie s alight fron 
the tbus but in cross-examination agreed that he could 

see the far side of the 'bus. He could not see them 

until aft'.T they had alighted. 
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Accompanying the plaintiff's mother on the 'bus 

was the wife of one Bishun alias Bhagwan and her 7 ye~.r 

old son ATESHWAR. 

".\1.1, father of the plaintiff, says Atesh;var 

a 7 year old boy and the plaintiff passed the front 

of the 'bus and walked across the road with A teslnmr 

slightly ahead. He says that Ateshwar had crossed the 

road and the plaintiff was just 2' or 3' behind U.n, 1:Then 

he Ims struck by the defendant's car. Later he cc·.id th·".t 

the plaintiff \-JaS two to three yards 

side of the road when he viaS struck. 

t is to 2' or 3' and later 3' to 4'. 

a\>Tay from :,. ir. 1':3 

He later !'[mended 

I do not eL;.JG ct 

P .11. 1 to be strictly accurate as to distancGs in 8uch 

circumstances. He states that the defendant drove at ,'J. 

very high speed but in cross-examination he agreed thD.t 

could not-, estimate thG speed in miles per hour 0" kilo-

he 

mGtres per hour. The plaintiff went und'"lr tlv C'1,r 'ifhich 

dragged him along before passing over him. P .'}. 

estimated that the car stopped 30' to 40' beyond the spot 

'fThGre thCJ plaintiff was left lying. He states th.),t ,mother 

car belonging to Ram Pratap Sharma (P.\!, 4) had stopped 

nuarby. 

P.il. 1 said that th8 defend tnt was tVlO to three 

chains from the 'bus Vlhen the plaintiff began to oross 

the road and it waS then th:J,t he noticed the car. I 

Vlould have expected him to 

moment the 

be looking for appr:.acl'ing 

bus stopped and to hav,3 3iJ)n tr'affic from the 

thG plaintiff' ,J car much sooner and to have crosssd over 

to ensure that his youne; children did not run into tIll": 1 

road. 

If P ,IJ, 1 's evidence is correct there CC1Ut'8~?)'ti 

little doubt that the defendant had time to stop dC,Tn 

sufficiently to avoid the plaintiff as the lattc: r ,]'~llcd 

across the road. 

In cross-examination the P.I!. 1 said he fir;:t 

saw the car Vlhen it waS'l mile away then amended t',i.3 to 

be ing as f"ir along tho road as one could see. It 1>/,"[3 tVlC 

or three chains away he says Vlhen the plaintiff bec::m to 

cross the road. He also said th'lt the car stopp(;d 
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about 30' to 40' beyond the 'bus after the acoident. 

P.\l. 1 stated that thee car of Ram Pratap Sharma 

stopped at tho scene about one and half chains from the 

'bus and facing the front of the 'bus. It was travol1ing 

in the opposite direction to the 'bus. 

Ram PTa tap Sharma (F. \I. 4) stated that he Wl.S 

tr'wel1ing in the opposite direction to the 'bus ;,Then he 

saw it stop and passengE)rS alight and he;teduced speed. 

On seeing the defendant approaching fTom oppOSite direction 

at 40 - 45 m.p.h. P.lv. 4 stopped. Then he saw hlo 

children walk across the road from the 'bus one behind the 

other; the leader crossed over but the other child was 

struck by defendant whon just 2' or 3' from the defend':mt's 

offside of the road. 

In cross-examination~ P.~1. 4 said that vlhen h·~; 

ScM the 'bus coming ho stopped; he later said it """,8 
,stationary ~Ihl;n ho first saw it and that he was to" ch"tnc 

from it. He slo'!ed down anel stopped about one and ::alf 

chains from it. Then he saw pooplo alighting but dtd not 

soe tho childron alighting although he saw them crossing 

the road. He stdtod that ho stopped because of t'n" 

approaching defendant's high spood when the defenclant was 

three to four ohains away. 

In cross-examin2-tion, P.li. 4 said th",t lillion he 

.' .. 

stopped one boy had crossed and the plaintiff was 2' or 3' 

from the defendant's offside and the defendant wo,s "beut:':." 

five ch2-ins away - he amendod that to three to four chai'ls. 

If the plaintiff was 2' or 3' from the edge of triJ 

ro'),d when the defend:l.nt was three to four chains o.'wq n" 

accident would have been highly improbable. Bven if L':.4 

meant that the defenc,ant l\TaS three to four chains iron 

P.lf. 4 the plaintiff himself was one and half ch.';,ins 

from P. \{. 4 and therefore ho (the plaintiff) would to on(; 

and half to two and half chains from the defenctant l\Tith 

only 3' of road left for him to cross. Hr. 3weetm,'::::l, 

::,/' for the defendant, asked ho,l in those circumstance s t:1,O 



I was by no means impressed by P."'. 1 (the 

plaintiff's father) ner by I'.IV. 4 Ram Pratap. In my viol 

it would be natural for the:' plaintiff to go toward,s his 

father. The latter by placing himself on the other side 

of the road created a Deril for the plaintiff. His 

disregard for the plaintiff's safety is almost beyond 

comprehension. The parents now have to devote special 

care to ensure the plaintiff's survival. It would not 

,)e sllrprising if i'.l/. 1 adjusted his account to plc.ce as 

much blame as pessible on the defendant. Child ·,',.nd parents 

c,re objects of compassion and it would not be sur::;;rising 

if Po;;. 4 were swayed in favour of the plaintiff by feelirg'l 

of ni ty. That may account fo I' the contradictions appearing 

in 1'.\!' 4's evidence and in that of }'.11.1. 

The defon,',ant, .'lH!JlED GAFFAR, who is a policoman, 

described the vicinity as a long straight strotch of road. 

He said he saH the 'bus twenty chains or I10rc ahe?,d. His 

speed was 30 m.p.h. IJhen tho 'bus stoppod he bo:;;an to 

overtake and when ho ',ms throe chains away a boy ran 

across the road. He soundod his horn and reduced spe,:d to 

20 m.p.h, Thon as he reached tho 'bus another boy r'~n 

from in front of it leaving defendant no chanco of avoiCiing 

llim. He swerved and applied his bra.lces but hit th·: bo::. 

The defendant says th,-~t the pl:lintiff's moth'r r;,'x, te 

him and the 'bus driver ran to the scene. Hd "clost 

ernphatically denied that .f'.',. 6, Ram Pratap, '1m.S :ct ": .. , 

scene and insist&d that m other car Vias there. 

In cross-examination the defendant agreed th,"t 

people sometimes run from parked vehicles and 'bus(;s. Eu 

maintained that after the first boy crossed the 1'0 :"d We.'S 

clear and there 11as no obvious need to stop. 

Mr. Kapadia suggested to the defendant tlu.t on 

country roads motorists have precedence and dc:fenc~ .,!It 

'),greod. The defendant W1S not asked in vlba t circul)stc,[c '.:8 

he thought motorists have precedence. It is the tY·,f.; of 

question which must be followed up if it is to have '", 

significant bearing on the defendant's modo of drivi:v;. 

In cross-examination he insisted that each boy rem 

separately across the road. 
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It was put to him that his car dragged tho pIg.intiff 

for four or five yclrds and then oontinued for a f\.,rthtil' ten 

yards, before stopping. He denied those distances 'l,nd s,:lid 

that he stopped about tnree yards in front of the bus. It 

appears that his evidence is inaccurato in that respect 

becauce tho police plan Ex. P.9 shew s that the defend.J.nt 

travelled 31' 3" after the impact. '1lhen the polico officor 

P. h. 6 vis i ted the SCEme the bus had gone and tho 

d0fendant's car had taken the plaintiff and his fat]"cI' to 

'J:avua clinic. Tho point of impact and the S;)ot Hhe ru t:,c 

defenc1ant stopped "ere pointed out by the defendant. No 

doubt his recollection at that time Hhich "las silortly 

o.fter ths' accident 1rTould be more accurat0 than nO\'i'. TiL 

plan does show tlnt the point of impclct occurred -j' 5" 

from the defendant's offside Hhich in the circumstances is 

noticeably mora than the 2' or 3' given by P.iL' s 1 ~:nd if. 

The defendant's evidence. io that he NaD abo'lt thc 

centre of the off-side lane Hhen he struc]{ the pl;ti.ntiff. 

The housewife who ,Tas accompanying the plo,i'ltii'f'[1 

mother is now dead as is the 'bus driver. Tho pOliCe) to('J~ 

statements from them both several weeks after the Clccids,",t. 

Their statements have been tendered by the 
defendant. 

Ram Prasad, the bus driver, made a statcn;)[lG on 

16th September,1977 in which he said that he rem8rlb,;rcd 

the two women and :live children on the 'bus. flo he etoH'" 

he noticed tho P. 'd. 1 standing on the opposite side of tlk 

road waiting for his children. 

cross to their father he called 

Knowing the children 

to them not to cross 

because il)his mirror he saw a car approaching. He say,; 1'1" 

told the mother to got hold of her children. W' sa'il cne 

child r.un across the road and as tho mother huld Uil to O.~-l(. 

child another ran across the road. That descrirtion 

corroboratos the defendant's account that one chLld crosa,cd 

over thokoad and thEln the plaintiff fol101olCd. Thc 'bus 

driver's evidence O'.lso reveals thnt the plaintiL" s 

mother hgd alighted Tili th her children and had f'1ilcd or 

Quen unable tore strain them from running across the YO'.:<1. 

The other woman made her statement on 24th 

September,1977. She was Ramla "iatL 
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She says that when the J bUB stopped KaJl1.la Kumari 
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(plaintiff' ," mother) got off the bus with her thr(:e childr8ll 

ahoad of Kamla vlati. '!lhilst tho latter was in 'he hus she 

he((rd a bang ((nd realised something he,d happened. 'dhlm 

she alighted KClffila \Iat i saw.,' • iii .1 holding the child. 

Her evidence supports that of tho bus driver to the 

effect th'lt the plaintiff's mother had alighted fro[; the 

bus wi tl1 her children be fore the accid:cnt occurred. 

The bus driver said as soon as plaintiff pas8Gd th,; 

front of the bus he realised there ';Tould. be ,\11 accicicni; ::nd 

2,6 he exclaimed thc' car hit the pl3intiff and dragCGd him 

fnur or fivo yards and then stopped ahead of the plccintifL 

The bus drivel' says he told the; defendant to take; th" 

plaintiff to the hospital. 

Tho st,~,tements of the) bus driver ').nd Kamla 'i:.J.ti ,'Tere 

not made on oath. However, there can bo no disputing that 

they were at the scene. In particular the bus driver \fas 

excellently plowed to scce wh,tt occurred. His st:ltcment is 

extensively corroborated by 1'.\,,1. 1 ,~hon he says P.'L 1 

vms waiting for his family on the opposi to side of 'cr,e road; 

that p. IV. l' s ,vife and family wore on the bus; that she ,1'3,s 

a.ccompanied by a maTried frierd and her children; that tl-19 

children croco,Jed the. road; th2t. tho .. plcdntiffwoo"sJtru'ck by 

the defond,'J,nt's car; that the car passed over the pl[lintiff. 

The 'bus driver differs from P.W. 1 and P.'11.4 in 

saying that one boy had crossed the road before tho .. ', 

plaintiff tried to cross. He also differs when he says th'l,t 

they ran across the road. But he does describe hO>l this 

He noticed that the children were eager to 

J Oll1 their father on tho oPPOSite side. Ho endeavouro,:l to 

check them by calling out and by calling to their methor' to 

hold them back. That statement co=ends itself to 1:1i) :'s 

h,wing been uttored by someone who was giving truthful 

rocolloction of vThat ho saw. 

I accept the statem,:nts of Kamla. \lati and R8~"l P:Cic.:',ld 

,-,nd the m,'l1lner in which they cor:rroborate the defen'I',nt' s 

~_\ccount • 

Having carcfulJ.y viewed the evidence I ha70 ne 

h, .• sitation in stating th".t I regard Ram Pratap (P.". 'f) :.md 

the plaintiff's father (P. '1. 1) as 

witnesses upon whom I cannot rely. I find that t11<.3:," 
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were deliberately untruthful in stating that the aDDH!) 
two children crossed over tho road together with plaintiff 

just behind the other, and untruthful in their evidence 

that the boys walked across the road and untruthful in 

saying that the defondant passed tho' bus at a hi,:;;h speod. 

They were untruthful in saying th2t the p13intiff WU3 onl:;, 

2' or 3' from the side of the road ',rhron he was strD.ck by 

the defendantfs car. 

I find that the accident 9.rose in the follo1>ring 

way. The plaintiff's mother and three children 1>IOl',. on ;;h() 

'bus from Ba to Tavua accompanied by a noighbour::llcl hor 

two children. P.i,}. 1 was ',raiting for th8m on the OF'uoite 

sid8 of tho road from tho 'bus stop thereby causing his 

children to 3.bandon caution in the d8siiL"e to join him. 

Tho plaintiff's mother knowing tInt P. \1.1 vDS 

1>Iaiting on the other side of tho road failed to pr0vcmt 

the plaintiff from running across to him. \</hen tho 

defendant was '\hout 66 y"rds alfay the first boy rrUl 

across the road Cl.nd tho defendant sounded his hnrn and the 

defendant reduced his speed. He says it was 20 m.l/.h. 

The 'bus drivc:r puts it at 25 - 35 m.nh. If I take the 

meaning of th, 8stimate his speed would be about 25 m.;'J.h. 

At that stage tho plaintiff unrestrained by his 

mother ri'J,n across tho road into the path of the defondant 

':Tho had movEd to his off-side in case passengers sholdd 

move fro Tel a concealed jJosi tion into the road. 

I find that the defendant was near tht; front of 

the 'bus as tho plaintiff emerged from the front of the 

'bus '~nd ran across the road. The' bus is 7t' vlide 

legving 16t' for the plaintiff to cover within the 

defendant's field of Vision. The plaintiff lIas o.bout 4-!;-' 

from the opposite side, when struck and had run 1 2' 'Thon ho 

vms struck. Of course defendant would not bo 2.,01'0 0 f 

plaintiff until he was 111ready runnillc'S into the r!J'J.d. 

Tr,\vellinc; at 25 m.p.h. the defend:mt, accordinc; 

to Hazengarh's Nagligence on the Highvlay would stop in 71' 

(p.431) • 

r1r. Kapadia for the plain tiff quotod numerous 

,wthori ties in his ,Iri tten submission. In his oral 

';.ddress he SU1Yli tted thRt when tho bus stopped the 

.1. ,~. 

plaintiff should hRve stopped because motorists should 

never overtake st8.tionary buses. Ho referrod to Traffic 
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Regulations 1974 and. R. t36 which requires one to reduce 

spued to a maximum of 10 m.p.h. when overtakin,.q; P. 

stationary school bus. But the regulation does not require 

motorists to stop. In any event it has no applicati.on to 

the instant case. This vias not a school bus and tho 

defendant CQuld have no reason to suppose that children 

would be alighti~S. Usually school buses are mark8d 

as such and travel through busy suburban areas Hhere speed 

restrictions exist. In the instant case the situ2.tion is 

vastly different the accident having occurred on 2J1 

unrestricted quiet main higb18.y on a Sunday. ReferencG to 

judgnents in Fiji Courts prior to 1973 are not of [mch 

assistance because in the past the highways referred to in 

si.milar cases wen, narrower and of earth and with much 

tighter bonds. Neither in Fiji nor in any of the numerous 

c·Juntries I have lived ::md travelled in have I come across 

"my law or custom which requires motorists to stop on 

main unrestricted highways because a bus has stD PIled. 

However, in Fiji ::md th8 U.K. the motorist must tak; C.'lr', 

in passing a stationary bus. If he is aware or shaull l} 

,.'.ware that people are aliGhting he should keep weE to 

the effside of the bus to allow himself room for n.voiding 

action should a careless passenger emerge from the con­

cealed and of the bus, and likewise to give such ]HSssngsr 

the chance to se e th" approaching car. He would bu ;Ii.se 

to sound his horn but it is difficult to comment upon Hhut 

his speed of apprbach shoulo"be. This must depend u'c'on s.ll 

the circunstances, Doad surfac8; other traffic; prc:;;iJ1ity 

to t01ims, schools, 1<10 a the r and so fo rth. In my vi.ew 

niOtorists cannot be expoct8d to guarantee the safety lef 

all pedestrians or bus passengers no matter how carC108fJ 

they [!lay be. He is not entitled to assume that ,).11 

passengers will behave as recommended and wait until the 

bus h2.s moved on before crossing the road. Likewis,) t.e ],~ 

not required to assume th2.t one or more passengers vill 

rush into the road. 

In other parts of the 'Torld where there are ,1811 

m,~rked pedestrian crossinGS in towns and villap;es 

pedestrians have precedence on the crossings but Courts 

have hold that t if! does not entitle pedestrLms tc '.\dnpt 

suicidal tactics of steppinl~ immedLlt8ly in front of 



(9) 
approachingkraffic expecting a miracle to halt it. In such 

busy centres areas are delineated on .ei ther side of '':: 

crossing and if traffic is moving throuGh such Q Bone cho 

pedestrian does not necessGrily have priority if he t"c,s 

not yet stepped on to the crOSSing. A motorist is c:ntitLd 

to be shown courtesy and respect by pedestrians,cnd te 

expect them to bohave oarefully but should be on the 

look-out for the exceptions. The precautions arc obvio:cr: 

with a school 'bus; or 'bus load of merry me.kers. Eo"ever, 

one cannot be expected to antiCipate tho.t 0. child'.s fath r 

has cree.ted tho kind of dangerous situation \,hich',rose 
in the ins tan t case. 

The motorist can only be gUided by antici ~,a ting "rnt 
may happen according to what he seer; at tho time apcl by 

'''pplying his experience 3lld cormlOnsense. If as he 

c'cpproaches from behind he notices children alightin2:h" 

(Jh \;l(~ tClJW GI!cci'l.l precautions; but if they are conce"llcd. 

from his view he doe s not h'lve to imagine that chilc,ren 

are aliGhtine;. If a chil< darts into his path from the 

concealed end of thE: 'bus :cmd is knocked down one c;"nnot 
unless 

say::he motorist is careless/the circumstances domonstr',te 

his lack of care. 

In the ins tant C',lse ono child h.",d d:trted across thl 

road in fu~l view of the defendant and in my opinion this 

should have alertecl the defendant to a greater degree of 

caution th311 hE: displayed. He should have anticipated 

that the; child could have had a companion who may PUfSUO 

hi'::!. I think that the de.fendant c', :·uld h,c,ve redu ced his S) 

speed to less than the 25 m.p.h. at which he was travelling 

at the moment of impact. His degree of negligence W'"S not 

great but he was not without blame. 

It is a deciSion which has causQd me the gro8.test of 
rmxioty because of the amazing 

,md the father in particular. 

to do so I would have regarded 

about 60% tqhlame. 

negligence of the paronts 

Had it be en possible for me 
them or the father as heing 

Had tho plaintiff not bGen preceoded by anoth!)r child 

and had simply run into tho defendant's path I doubt if I 

wouJd have regardE:d tho dofen"ant as blameworthy. 

As a rosult of his injuries tho plaint iff's Se'lYle W,l,S 

fractured and the spinal cord d:11::taged so that he has lost 

the use of tho lOiTer part of his body from just belo\./ the 
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navel. He was in Lautoka Hospital from 25th september, 

1977 until 28th January, 1981 when he was discharged. He 

has to be wheeled around and is strapped into the liheel 

chair in case he should fall forlmrd. He has no control 

over his bowels and bladder and cannot use his stomach 

muscles as an aid to respiration. Accordingly he must be 

at a disadvantage in regard to respiratory ailments. 

Someone must be reasonably at hand to attend to his needs; 

to change his napkin ,{hen he has a bowel movement and to 

empty the urine container which is att,lched to his penis. 

Occasionally he needs massaging to maintain a degree of 

circulation and in bed his position needs to be changed to 
prevent bed sores. 

On the day of the hearing leave lias granted to file 

fUrther particulars of the claim for special damages. The 

first ten items of incidental expenses amount to $2,199.53 

I'Thich are not contested and appear to be r8asonable. I 

allew them II in t eto". Item 11 thereof is for $13,920, the 

:.llleged value of the parents' service s from 25th SeptelTlber, 

1977 to 28th January, 1981, at $80.00 per week, whieh 

represents the cost of two full-time qualified nursos. Tho 

cLdm is grossly inflated. There is nothing to suggest 

th'.lt either parent has ever had any nursing experiunco 

or training, or has any special aptitude for that profesflion. 

On the evidence P.W. 1, the father, no nurse has beon culled 

upon to assist in the past three and half years. Looking 

after the plaintiff is not a full time job requiring 2. 

perpetual presence at his elbolv, although someone nt;()ds tc 

be wi thin call at any given time. For instance t}]() plaintiff 

"ttends school like any other child and he requires n,; 

trained or specially eXperienced person in the class or the 
~chool during the hours of tuition. 

His father wheels him to and fro school; if h" ~1'.·1S 
.L bOliel movement in school the father is called te rf:~', Ie Un 

Bnd ehange him; this probably can be; done in the school .. 

teilets. llJeanwhile the father has been able to carryon 

wi th his tailoring business. Noreover, the mothor h3.8 ,,",el 

,c. further thrCjO children sinco the plaintiff's aecicient; 

the.ir ages are 7 years, 2 yoars and 1 yccar. 1,fh'1tevor dVil'Ul_,.,'; 

tho plaintiff's condition has mado upon hor she has COl"';} 

Hith her pregnancies and the burden of feeding and nUl'sin;C; 
those infants. 
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Dr. L. B. Naigulevu, P.\1.3 stated that in his OO!Hlr~ 
opinion the plaintiff vlOuld requir8 th8 constant nursing 

of two fully trained nurses at $40.00 each per w8ok. He 

did not impress m" and I have no hesitation whatsoGver in 

saying that I do not find Dr. Naigulevu as a, careful and 

reliable Witness. H8 did not give any reasons for that 

opinj,on. If two fully train8d nUL'ses are ess8ntial to the 

plaintiff's w81fare in the future it is strange tlEt thoir 

servic,)s hcwo not boun necess.qry ih the past. I appreciate 

that financi3.1 stringency may heJ,ve cut out the ch=c: of 

outside paid help but the mother has borne further c~lildren 

a,nd th8 father also works. It is not suggested tlBt'3.ny 

special or expert attention is needed such as somesudd0Yl 

n,;ed for oxygon on occasions; or regUlar injoctio{ls of 

me asured amount s, force-feeding, he3.rt-massage, spe ci.~,l 

physioth8r3.py and so forth. It appoars th3.t th8rG is "O 
need for a fully trai{led nurse in tlo classroom. 

p.',i. 2, Dr. Welby, said that thu plaintiff noes 

constant co,re but he did {lot rofer to the expr}rt C:U'O 0/ 

t,IO fully trained nurses being nccess).ry. Undoubtedly tho 

plaintiff needs const=t caro but that obviously doos n·,c 

muan perpetual oxpert attundance. He should not be l'3ft 

unattendod for long periods but he is intelligont3,nd'l:)le 

to summon attention when he realises tllid ho noeds SO;J'~ 

attention. Ho is eight Yl:ars of age and conscious of his 

plight. 

Dr. L.B. Naigulevu practices at Monasavu, in;;",; 

"Hydro-Electric Project" area. He saw the plaintiff '.t 

Tilonaf!aVU in January this year. To reach r10nasavu roc;uir'8 

~l lengthy journey on rough escarpment road with many r.l~i!'­

~)in bends which is not ,vi thout ha,mrd. I wonder why 

Dr .Naigulevu ;,TaS selected in preference to a comp"r["ti.vc 

easy journey to some medical expert at Lautoka hospi tnl? 

I find that the v.:,luG of the parents' ser'ncils 'iI'.\S 

not the value one would place on professional nurses.:?or 

the rcaS01l3 I have given I also find that their services 

i·kre not of a pe rpetual nature but amounted to the kind 

of vigilance required in caring for a baby plus the 

occasion[),l ma.ssFlge at night or in tho day, and avoidance 

of bedsores. During the first day's hearing tho plaintiff 

'tlaS in Court in his wheet chair. Whmlst in Court he was 

not exercised nor massaged nor removed for that purpose. 
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Likewise it is not sugi~e sted that this hJ.s to bo doni, 000420 
during the hours he sits in the class room. 

I 3m not endeavouring to minimise the plaintiff's 

pitiful state but the claim for services under 

special damages and for services undQr general dam'lc},g 

3rc grossly exaggerated. Unfortunately P.ii. 1 is "ot a 

reliable and truthful witness as I have already found. 

I cannot roly upon his evidence as to the amount of time 

spent on the plaintiff. I have no doubt that hu '-Till 

readily distort the truth and exaggerate. I have to 

estimate the value of the parents' services as b,::st I can 

by relying UYlon factors which speak for themselves. 

During the past three years the parents have not eDF'lcysd 

profe ssion3l nurses nor anyone else to assi,st them; 

therefore the addi tionCll burden of c3.ring for thc:: pL::.intiff 

has beon within their physical and mental capnbilities. 

Provision of 8. full-time Indian domestic help could he;iTo 

r~sed the father from the chore of wheeling the 

plaintiff to and from school. Such a person could 

have exercised the plaintiff by movine his arms and 

massaging him these matters being within the compabs of 

the untrained parents. Assiston ce in domostic chores 

such as laundry and cooking would free the moth8r. ':rho 

plaintiff could have given evidenc<l on those lines to 

cover the chm undor special and general damag8s for c.':Ire 

cmd nursing. Th" amount that would probably be paid, in 

an Indian household to an Indian house-girl of simil:-'.r 

abili ty and intelligence as the p::u-ents would, durin/" the 

past three years, vary from $6.00 to $9.00 per wee:,. Th:~t 

may appuar to be a Im'J figure but any hone st Indian 

housewife in Fiji would, I am sure, agree to that fieur". 

It is the value of an Indian domestic in Fiji ,lith ,,-leich I 

:lm concerned. I also 8.ccept that in addit:ion to such 

help the parents would still have the ovc·rni.c-:ht burd:_n 

of tendinn; the plaintiff and i.henevcr the "domestic 11cl:)11 

help's" was off duty. I also allow for thr,t in my 

assessment. 

On tho foregoinr; basis I consider that the vllue 

of past care rmd attention by the parents is vrorth 

;)3,000.000 raisine; the assessmont to $5,200. I allow 

interest of $800.00 on that sumgivinc a tot'll of 

$6,000.00 for spocial damages. 
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I now turn to the difficult task of assessin<l; 

general damaees with practically no evidential 

assistance on practical values. Ii dominating issue is 
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how long tho plaintiff can be expected to live? Thoro 

are different degrees of paralysis amonr:; parapleeics. 

Those paralysed from tho waist downwards can control 321d 

movo thoir chairs; use their shoulders to raise thomsolves 

Jnd change the i r positions; s omo can drive spe; cL111y 

adapted cars to and from a place of work and C'1.n take 

part in paraplep;ic athletics. No doubt such adv'mtae:es 

favourclbly enhance their life expectancy. In the insk,nt 

case the medical eVidence revoals tMt the plaintiff be ino; 

paralysed from the nn.vel downwards cannot alto:' his 

position by usin« his shoulders to raise himself. Not 

be in« ablo to use his sta mach muscles to assist his 

breathinp; mus t be a s( rious disadvant'1l~e in com]y',ttil1,( 

respiratory infections. There is al'so the above cwer'l.,~e 

risk of urrimary infe ction. Dr. WeI by (P. VI. 2) s~tid tb~c t 

the plaintiff's expected life span would be shortened. 

He aGreod tl'mt tho plaintiff could livo a normal life 

span but that is a speculEl,tion as op~)osed to an opini In. 

No doctor would SFW with certainty how long a person 

l'lif,:ht live. Dr. Welby referred to a par2plop:ic vrho had. 

lived 16 years and was still alive. Tho case is Lno\m to 

me; I have seen him wheeline his chair around anc: 

0arnine his Ii vine: in the hospi tell by takine: photoGr'lj)hs. 

Ho seems to be 30 years of age and a very diffEr'Jnt typo 

of case from the plaintiff. As I howe said Dr. \,Jcloy 

sta"tod th::lt the plaint iff's life expe ctancy '!lould L 

shortened. Dr. Naigulevu (P.V. 3) said tMt the IndL\n 

male: in Fiji lives to about 61 years. He could not s::y 

how lone the plaintiff was likely to live, but st,tod 

that he was more prone to infection th~"n the nornell child. 

The medical evidence adduced is not helpful 0,8 to 

the prospective life span. Having rep:ard to the soriaus­

ness of the plointiff's paralysis at such an early 0, 
the incre9.sed dcmger of infection, 'l,nd to tho decroasud 

lbility in fighting infection it would bo most sur'Orisin.( 

if the plaintiff's life span "Jere not subskmtifl.llv 

roducod. If the plaintiff W8ro likely to liw faT 

cmythin">; likE; a narI::JD.l life span I af'l sure the plnintiff 

lVDUlcl have .'ldduced evidunce to that effect The: 
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plr:tintiff rcppe:",r to h,v(; t,'lKen thevibw that the Ie [lst 

said in tlnt respect the better. Tables in Kemp's 

quantulC'. of Daffi[l!l;es, Vclume II, in tho Harch 1979 releaso 

show the life expectancy of some quadraplegics and 

paraplegics. The maximum life expectancy was 21 y'~ars 

and thG minimum was 5 ycars. Th re is no indication of the 

full extGnt of their injuries. They wore all, ezeept for two 

two, shown as being over 21 years. I am sure thG plaintiff 

plaintiff could havG obtained from SUV8. or LaudJoM hospital 

one or mor2 considered opinions from qualifiGd and 

experienced consultants on thG expectation of life :l.nd I 

am hampered by the lack of such assisti·:nce. It ~rould 

surprise me greatly if the plaintiff survived fer a 

fm'ther 15 years. In fact I doubt if ho will liv0 a.noth2r 

10 years. Dcinr-; the hrest I can on tho meaGre) eviuonce 

adduced I' u s tim",\; thn t the nlaintiff could Ii V!:: for 

'l furthc:r 14 ye~lro. 

I regard my estimate (1S errinr: on the hir'h side if 

thoro is any e rro r. 

In endGavourin,o; to assoss tho :lw"!,rd for pain, 

suffer ing, loss of amo ni tiG s (1nd GXpO ctation of life I 

note the obsGrvations of thG Court of Appeal in Flotchor 

v. Au\;ocar 1968, 2 Q.B. 322, that one does not tako into 

account the vrGalth or stJ.tion in lifG of the injured person. 

Rich or poor, profession""l or artis'ln the monot'lry 

compensation shouJ,d be' similar. That of courso means 

amon" PQrsons resident in tho same country and under the 

same jurisdiction. 

The plaintiff has referred to awards made in ",;he 

U.K. by reference to KGmp (suprc:.). However, as Fiji 

Judges hilVe stated in tho pC\st onG cO-nnot assoss aw;.rds 

in Fiji on the basis of incomos and oxpenditure 

applicable in othor countrios. The plaintiff's 

expectation of life if he vrore in U.K. may be onhccnc):,d 

by Greater, wider and );lore scientific fe,cilities vrreich 

are controlled by more proficient and intonsi ve ly trained 

persolmel plus incroased opportunity for a wider ran:;o 

of spocial-:lst p.ttention. It has boen pointed out in 

Waldon v. War Offieo, 1956 W.L.R. 51 that thG rocoipt 

of docisions on quantum by other courts cvcn within 
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till smne jurisdiction ow(ht to seldom happen in th~t case 
eC1ch/h<:!S to be deeided on its own merits. Wages, cost of 

livin((, st=d::crd of J.ivinC', and gen8ral [tm8nities in the 

U . K. [tre hiGhe r th:o,n in Fij i and an :J.w;:crd made in Fi j i 

would be e;Dossly inadequate in a simiLtr case in U.K. and 

even more inadeouate in U.3 .,\. where rate,s of co.rin,gs 

aro very much hip;her than in tho U.K. I allow $21 ,500 

for pain, sufferiw;, loss of amenities and expectation 

of life. 

Mr. Kapadio.' ~3 aplJroach on awardf3 for future nur­

sing $160,000 and $80,000 loss of earnings are unrealistic 

,l.nd unsupported by rcny accept3ble evidence. 

With rec;ard to future nursinc; I have reviewed 

in the claim for special damages Hhat I consider to bc 

the needs of tho plaintiff in that respect. He docs nct 

have to {(Cl into :1. G]"l:ci.'l.l home but will rc-main Hi th 

his parents. /\s I howe said there iG no accopt2,ble 

ovidoncc that th8 plaintiff n0es or will need any skilled 

nursin,'; beyond the kind ~Ihich hif3 perents are c.'J.p.~,ble 

of providing. I am net stating that the pnrents t:1USt do 

:,ny part of tho nursing vii the,ut help or Hithnut 

com,Jensation for the nursinG thcy may do. I merely refer 

to the8 ns indicatinc the level of c08petence CJ.Ild 

skill required of ~ny help that may be enga~od by the 

po.ronts in tho future" In my view, on tho evidol1(,C 

available, there; is no need to suppose that the 

plaintiff's ne8d for supervision FInd assist=ce are 

greator now thel.l1 they have been during the pnst throo 

yoars or th3t they Hill becomo greater. I do ap,Jreciato 

that the .'l.bili ty of tl\e parcnts to provido the Cllllount 

of cnre th'1 t t:10Y have provided in tho past Hill be 

likely to deere:uso and th;).t the cost of hirinG sui ta'Jly 

intelliGent assistance is now hie her than tho aver;~c:e 

of tho past 3+ yoars and Hill continuo to incre",so. No 

realistic evideneo havinG boen pIa cud boforo mo to nid 

in assessing such costs I consider that sueh servicos 

'iToulll be \'lOrth $1,700 per annum. Acturial tables 

indicate !>hat this rate of payment could be socured ovor 

,', period of 14 yo aI'S by purchasing nn annuity for 

$18,877. If I assoss tho total without any deductiens 

such as arise in c;alcu18-t;ing annuity purchases it could 
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assist in ciffsettinR; the offects of inflation and so the 

figure I'lr1'ivc at is $23,300. 
No Clrl.im under (})nerr1.1 d::.m,J .. ':'8i3 11;'\8 been arr,:uad .?,S to 

extra expense cau8cd by the family rlOvinG into (l fl,lt in 

Tavua away from tho f',1rm. I cLSSVIilO th:},t this is bcc'luSO 

the feJnily h::wo by ::(,11 nrved into the) flat which was 

mentioned in the c:l~'~iF:l for spoci'::1.1 dnmage3. The 

plaintiff I s e'Tid:Jl1:oe ~:1d ic:\tGS tht it is nOvl :'\ f,Wlily 

homE); he is .:l. t,::lilor :;"nd prob'l.bly has his business in 

Tavua; lil{Gwiso the ('.':liJdron do ',ot hove to journoy to 

school from Ya8iy.~),si t,J ~ Tgvu;;,. It is no t mcnti oned as C~, 

heQd of ceno1'al dCUJ[lSOU and j,n any evont I would :l.ct know 

what amount of any jn~r(Gce in ront to apportion to the 

plaintiff's :cpo c;:: ".', :1.C "ell'. No doubt those occupyine 

the farm :hro:LL.l',: ',n .', I-c' nc ,:-:'::1C, rent to the pl:~il1tiff' s 

p:lronts :in c:.L::I, ('I'I 'Ill. 

RCG::.l.rJi.n~~ -)'1.10 C:~.:\~:,Fl [o:c 10:38 of carning cap9.city in 

the: futuro JI'ir. K;"p<,',''ci: 0, L: " G~, c ~im:.!.te cl c nrnin:T,s 8.8 hie.:h 

o.s $4,000 pCI' ~mr:UJ'l Ll. b·'.s 'J!ritt8n clUbmission. 1-1h8r8 hc 

Gets such a figure from j.s not o.ppn.rent. He o.lso submits 

that the plaintiff "rill livu for "bout 40 YC2.rs. I cannot 

thc plaintiff l~J. " '0 1,; yeaI'D he "Till no doubt be 

schoolinc; lU.~~i LJ 5,; 16 crCan) durirJ< 'Thich time thore will 

be no loss r;:Ltl":~ L ,,'c: -" ,-: ' co ~i'T2C:~" caY'Eing. After rGaching 

the age of ~ I, ~: 

ho.vc a furthcJ' G "(\ ;~. " .', 

have be en rc:-:",c\,e, ,. ·tT .. ~,',:i..n('; (,~' a 'pr8ntieGship for a 

period of 4 or 5 ycr:rfJ ".~. ':1 ~'c'l,.tLv()ly 10"1 rate of 

pay unless he 1]1 :ce 

earning not},c.'j~; 

+ 5000) = $50,30J. 
It i:3 I, 2~; 

further education and 

be uY)employ(od. I al10"1 

sum of $(21,500 + 23,800 

'-";c.,: .·:", .. ~+;co ::or a judge to look at 

the sum he has o.rri\'C:cL at m:d consider whether on the 

bas '.' s of eX1JOr'., ...... , "'"'1 "''1'r'n[' C> so c'11led edueate'l ,"uC"ss _l. __ ...... J._~ ..... ~ ___ ~'_ "',--0',,, ,.) '--lo. \... t::;. '. 

it is low or high 'c.:::' .~,l::l]~::,nG 2,scordingly. I CODC to 

the conclusion ".:hc:t it ':c";~,l not be unfair to enhl:nCG it 

8.nd I inerco.sc it to $;', CiC) 1'rli',ch along "rith $6,000 

special danio.,o;o2 I',';'vc" " ~v :;::1J Cl'f' :1'60,000. 
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There will be j udgmen t for the plaintiff for 

~60,OOO plus costs, which shall bo pn.id into Court 

within 21 1 ays from tho dn.to hereof. 

It is Ordered th:1t the $6,000 special damages be 
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paid to tho pl.aintiff on paynwnt in along with a further 

sum of :;;1,500 to cover exponses incurred from 28th January 

1981 and oxpensos occurring up to 31st Docenber, 1981. 

The b3.lance of $52,500 to be paid to tho Public 

Trustoe and held for the plaintiff's future use as follows: 

(i) $22,300 to be investuu and usou for expense 
of caring for the plclintiff 8.t;the rate of 
not moro than $130.00 por month on and from 
1st January, 1982 with lo"vo to apply to 
tho Cnurt for a IUr.Jpsur.1 to cover any 
requiromcmt of thu plclintiff which Day ariso. 

(ii) Tho bcllanco of :~30,200 to bu invostou by tho 
Public Trust(,o nnd to bo p:lid out for tho 
plaintiff's buncfi t in such surTIS as this Court 
may ordor upon application. 

I reg,:lrd the fore;oing Ordors as nocessary in the 

infant's interests in onsurin{,; th:1t tho r.Joney may 

not be lost or misapplied in unwise investment s. They 

will ensure th:"t then; will o.1ways bo funds in his 

estato shr,ulll 'llything untoward happen to deprive him 

of the cClre of either of his parrmts, or to roduco the 

income of his parents. 

LAUTOKA, 
1 st Narch, 1981. 

(S{,;d.)J.T. Williams 

~~-


