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ASSESSMENT OF DAMAGES

N

On 27th July 1979 a collision occurred between a
ssel 'Ika No,1' owncd by the defendants and two other vessels,

e 'Jubilee' and the 'Yatu Lau’ owned by the plointiffs,

Oon 3.9.80 judgment for tﬁo plainti*fs was entered by

consent with domoges to be assessed.

Oon 6.1.81 the plointiffs and defendants further

greed damages to the 'Yotu Lau' ot $333.68 with costs in

espect of that claim ot $700, The only question which

herefore remcins to be decided is the quantum of domages

ecoverable by the plointif
Jubilee' and its lifeboat.

fs in respect of the damage to the

It is not in issué that the 'Jubilee’ was a write-off

s o result of the collision, It was an old vessel and suffered

xtensmvely. It would be completely impracticable to repair it,

The issues between the parties are the basis for the

ges and the actual amount recoverable,

v

calculations of ddmo



Plointiffs? counsel began by submlttlng that the

'rlnc1p1e is that o plclntlff is entitled to restitutio
egrum, in other words that the omount of dcmages awarded
place the plaintiffs in the same p051t10n that they
hcve been had they suffcred no wrong, Counsel submitted
the way to achieve this was for the plaintiffs to be

ed fhe cost of repairing theIVessel, even if they chose

dcfﬁclly to hoye the repairs corried out,

Defence counsel for his part submitted that as it
een agreed that it would be impractiécble to répdir the
the measure of damages should be the cost of replacement

he vessel in on ovoxluble market

Both the ﬁiaintiffs and the defendants caolled expert
ence as to the pré—atcideht value of the boat, .the cost of
airs and the cost of replacement, But unfortunctely there

itfle common ground between the two sets of valuation

e The_pldintiffs' wi{nésses variously maintained thot
e“Véssel wés worfh about $30,000 and about $35,000 Befofe the
11151on but that that valuotlon was inclusive of the engine,
e:englne 1tself was valued at between $5,000 ond $7, 000,
e”nett worth of the vessol without the engine, which was not
maged; was therefore accordzng to the plolntlffs _w;tnesses,

Etween 323 OOO and $30, OOO a vVery wide leersxon_of value in

Defence witness No, 1 was a consultant marine engineer

n@fhe expressed o very different view, In his estimation'the

,é?dc@idént-leue of the boat was only $11,750 (éxcluéive-qf

the engine),

On the question of the cost of repairing the boat the
P?:ts were also divided, PW,1 told me that the estimctedzdpsf
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thout an engine) would be worth cbout $35,000 i.e. less than
'9 ¢o§t of the repairs, That it would cost more to repair the
ssel than it would end up being worth was not disputed by the
defence -The defence expert did not give a figure for the cost
of :epalring the boat olthough he did cloim that plointiffs®
sfimctes were'excggercted; but in his view the cost of replace-
ﬁf_yould only be $29,400, o much lower figure thon that claimed
y'f':_t_he plointiffs. | |

The problem of the cohfiicting_evidence of experts

gfhot;o new one, It has been observed (Phipson on Evidence,

]2%h Edn, para, 1227) that the testimony of experts "is often
considered to be of slight value since they ore proverbially,

thdugh perhaps unwittingly, biased in favour of the side that

colls them" Be that as it may, o court in o case such as this
cdnnot do without their evidence and must endeavour to orrive
at a voluctlon Wthh accurately reflects the bolcnce of

probcbllltxes.

: Shortly after the accident the plaintiffs bought a
é;éel the 'Ramada'’. Although it was 112 ft. long (the
'Jubilee' wos only 42,17 ft, long) they only paid 810,000 for
fﬁé 'Ramoda® which it was admitted by the plaintiffs wés__

éxftemely cheap. The 'Ramcdcf, like the 'Jubilee' is a wooden

p@;éenger_and cargo vessel, It wos much newer at the time of
ﬁfchése than the ‘Jubilee’ was at the time bf the collision,
t seems to me thot the price pcld for the *Romada' must
:ffect my opinion of the worth of the "Jubilee" befofé the
:;oll;sxon. On the other hand, the defence expert féunded.his
"é%fimctiéﬁ of the value of the 'Jubilee® oﬁ ¢ calculation of
i511,750 which he termed "the sound market value", This
“ﬁluction seems to‘ée‘to be on the low side, While the
_héurcnce value of similar vessel may be a helpful indicator

.cf volue, it is by no means conclusive, Although the defence
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ess;haﬁ'given a detailed account of how he had crrived at’

Eolculutlons I do not consider thot sufficient agttention
been given by him to the scorcity of vessels of this fype
he Qpeﬂ market in Fiji and the consequent effect ond the

le volue of even quite cn01ent vessels, Furfhermore, the

rts evxdence was heavily dependent on heor—scy and clthough
tzls no reason of excluding it, it nevertheless affects the

i H%Iwhich I put upon_it.

_ In my view the hull of the 'Jubllee Was worth more
thé f;gure prov;ded by the defendants but rather less thcn
Elclmed by.the plaointiffs, I find that the price it could
reosonably be expected to fetch had it been offered for _
”5pr10r to the collision would have been $17,000 and that is
v@lue I fix upon it, It was not dlsputaithct the scrap VQlue
tﬁ§ 5Jubilbe' was in the roglon $2, OOO 33 OOO |

Havzng decided the market value of the hull prior to
#ollxs;on I return to the question of the bcsxs of: est;mutlon.
dﬁﬁoges. A useful authority in this context is the ccse of»
rbxsh;re Ve WGrren (1963) 1 WLR 1067 cnd 1 deduce therefrom |

following principles:

s

~Kq)”-The sturting point is‘restitutio in integrum;
.ﬂ(b)~ normclly thls is ochleved by uwcrdlng the cost of

repuzrs to the domaged article;

e) but where the cost of repalrs exceeds the value Qf‘

the ortxcle to be repa;red
(d) - then.the_measure‘gf domogés is the morket value}ﬁ.

i(e)i except where'the plointiff can proVe thot there'is’no
avoilable mcrket since the artzcle damqged wus unzque

'

cnd 1rreplcceoble°' 

;(F)' in whlch case plczntlff 15 enfltled to the full cosf
of repclrs even if they exceed the value of the

article itself,
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In the present cose it is agreed, as I have alreody

féd out thot the cost of the repoirs would exceed the value
-he repcired boat, Repairing the boat is simply not o

nsible business proposition,

. Although the 'Jubilee' was o vessel of some chqrm dnd
tory the plalntlffs counsel did not attempt to argue thot
as unlque in that sense of uniqueness: found proved in

Grddy v, Westminster Scaffolding Ltd, (1962) 2 Lloyd's Rep.

TEApplying the principles set out above it is therefore
#tfhat'the plcihtiff is entitled to fgcover the market volue
ftﬁé:vessel prior to the collision, less of.course, its scrbp
ve. $17,000 minus $2,500 is $14,500 ond that is the sum

uf I cwcrd under this heod

The two remaining issues to be decided are the value
_he_lifeboot which was also destroyed and the question of the

'«bf_bperoting profit,

~As to the lifeboat, plaintiffs evidence was that its
lacement cost would be $1,500. Again, it was agreed thot the

lboqt was a write-off but agein the evidence of the defence

Zért_was quite different from that of the plaintiffs, The

-eﬁ@e expert valued the ‘boat prior to its .destruction ot

.Q;Qith its replacement cost put ct $700. 1In view‘of the
nciples of assessment olrecdy set out above I find thot the
:ket value of the boat prior to its destruction is the relevant
Q;e_I have to consider, Although the evidence was somewhat
E?y; I occept the only evidence of pre—cccideht value given
-mé”hd&ély, 8280 and fix that sum as the damcgés‘recévercble

tﬁé-blainfiﬁfs under this head,

The next mctfer for coﬁsiderotion is the question of
s of earnings., The only ev1dence on this score was set out

Ekhlblt B lodged by the plaintiffs, Defence counsel pointed
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at the plalntlffs did not attempt to buy a replacement
cnd_thut the vessels hired in its place were, it was
‘déa- fun at a profit, Furthermore, counsel submits that
'Ramcde could the been used in the ploce of the 'Jubilee!

.the plclntlffs admitted that it was suitable for the

o/NthV1 run, In my view, the cost of hiring the replace-
;vessels is an additional cost which the plaintiffs have
férced to bear because of the loss of the 'Jubilee',

'éf; I had no evidence on this point, I can find no

orlty for the proposition that the plointiffs are

atically entitled to claim the profit on 6 months loss of
ffions. As defence counsel pointed out, loss which is
Qérqble; if it is proved, is thot unavoidable loss which
lféd despite all reogsonable efforts to mitigate on the port
:1 blcintiFf5. I do not find any evidence of otfempted_
5q§ééssful mitigation before me ot all, On the other hand,

aéms'recsonoble to allow the plointiffs some time to

_hge_c replacement for their lost vessel, I was told that

_Rdmcdc' was purchased one month ofter the collision, I

e the view that although it was not a precise replocement,

né“d rather lorger vessel, nevertheless it effectively took

iécé of the 'Jubilee', I see nothing wrong with the basis
_hg'cqlculations of profits set out in Exhibit B, I therefore
_gﬂilpss of operating profits for one month ot the rate of

;50_per day, and award the spm.of $730.50 under this head,

Finally, as wos pointed out by defence counsel,

s of profits are subject to the deduction of taxation
lowing the rule in BIC v, Gourley (1956) A.C. 185, It was
'fiédntésted that the aﬁplicable r&te of tax was SQ%. 'The=

¥Y;§bésfion was whether the plaintiffs would have had this

k;iiability on the profits from the 'Jubilee' or whether the
Qidénce of taxation might have been ovoided, for exomple by
fsettzng the profits ogainst other operotlng losses, It is

1ear thct_the onus of proof in this motter lies upon the
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L In the outcéme therefore I award $14,500 for the loss
the 'Jubilee' $280 for the loss of the lifeboat and $511,35
tﬁé.loss of operating profits moking a total award of

m_gés of $15,291,35. The plaintiffs will have their costs
'f_gnd_qbove the award of $700) to bé taxed if not agreed,

| (%
ey (M.D.MScott)
S Chéef Registrar




