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TEVITA FA ABD AQ0HER PLAINTIAES
- AN -
TIMOCT BAVADRA & 16 COTHIRS DEEEND: NTS

FPlaintiffs in Ferson.
Mr. e Chauhan for First 1% Defendantz,
The Rezistrar of Trade Unions in rerson.

The plaintiffs are both civil servants and
are financial members of the Fiji Public Service
issociation, tihe 16th defendant, which I shall hereinafter
refer tc as P54, The first fifteen defendants are oiflice
tearers or umembers of the dational Council of FE34 the
validity of whose electicons on the 1st March, 1580 at the

Annual General rfizeting of FPSA is challengsd by the
plaintiffs. The 17th derfendant is the Registrar of
I'rade Unions and a nominal defendant only. I will
hereinafter refer to him as 'the Registrar® and to
‘the first 16 defendants as "the defendants®,

The pleaintiffs commenced this action by .
originating summons Seeking certain declarations which
T will refer to later. The plaintirffs also applied
for certain injunctions which at the hearing they withdrew
when informed by tThe Court that, if the declarations
were made, there would appear t¢ be no need for the
injunctions,

B and

M, MeP. Chaudhary, the 4th defendant
o L . et
fnensral Secrstary of FP3A, in his affidavit in apposlition

g ) i ’ 2 R b ) ,1' ,}‘_Yl:
sworn on the 30th June, 1980 snd filedon the following
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day, ralsed the 1ssue, which was also argued by his counsel
r. Chauhan, who appeared for the dsefendants, that this

Court has no Jurisdiction to entertain the plaintiffs! claim
for relief as being premature in view of the provisions of
sections 14, 15, 16 and 37(4) of the Trade Unions Act Cap, 80
‘which he alleges adequately provide for and vest powers in
the Registrar of Trade Unions to first deal with any matters i

ne consicers inconsistent with the provisicns oI the act or

where the Trade Union or its officers act in breach of the
Trade Union riles, ’ g
The only section of the four referred to by
Mr. Chaudhary which has any relevance in my view in the
instant case is section 37(4) which is as follows :

“37(4)  In any case in which proceedings

may competently e instituted by a member ;
of a trade union for the purpose of : S
restraining the trade union or officer H
thereot from acting in breach of the
provisions of its riles, such proceedings
may be instituted by the Registrar if he
shall think it fit or expedient so to do.”

Taat subgection is permissive and merely
authorises the Hegistrar to institute proceedings which may

c
competently be brought by a membar oI a trade unlon to restrain
a trade union or officer thereof from acting in bresch of 1ts
rules, The authoritiss gquoted by Mr. Chauhan in support of
his argument that at this stage the court nas no jurisdiction
have no relevance, 7They are authorities for the proposition
that where a lsgislature provides for a procedure or
remedy to be followed or pursued that procedure or remedy must

first be exhausted before recourse can be had to the court,

The fAct doss not require a mamber to refrain from
instituting court proceedings azgainst his union until the
Registrar nas first decided what action he will take.
I hold that this Court has jurisdiction and that
the plaintiffs, being financial members of the FPSA, are
entitled to challenge the validity of the business conductzd

at the inrual Genersal westing at which the first 16 defendants
A i

1 ~ o
H

were elected and also the validity of any of the Union's
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LI any authority is Gu

ulred o support the
ade

re
Lroposition that a member of g +r union may seek a

declaraticn that rules of the union are iilegal and void

reference need only be made to the case of ipalgamated
o

N

poclety of Hailway Servants v. Osborne (1910 4.C. p. 87 &

wnich went on appeal to the mouse of Lords,

It is convenisnt at this stage.also to dispose

of another argument raised by Mr. Chaukhan thet Rule 81 of
FFSA's Constitution was approved by the then Hegistrar
of Trade Unicns when the Rules were registered in 1970 and

the legality of the rules cannet now be challenzed by a

menver of the union.

In Birch v. Jational Union of Railwaymen (1950)

Ch. ©0Z the validity of a trade union rule whiich had been

auproved by the Registrar of sriendly Socistiszs was
3

By a member of that Union

Section 37(1) of the Trade Unions ict provides as
follows

“37(1)  Tne rules of every trade union

shall provide for all the matters specified

in the Schedule to this Urdinance, and shall

not be so altered or amended as To cease to

contain provisions in respect ol 211 such

natters,

Paragraph 21 in the schedule to the Act is as

follows

“21, A reguiremsnt that at any weeting of
the union or branch thnersof = jucrum shall
conslst of at least 20 ger cent of The

: ers of the unlon or braach as +he




minimuam
form a g

Ausust,

follows

AT taz relevant Tine there were 5089 menbers in

Fros made up as follows
Lautoka ’e 977 ;
Ladi . 455 i
Lantoka . 291 3
Hausori .o 294 ;
Suva .. 4,350 f
Levuka .. 55
radawa .s 25 ﬁ
Lau & Lomaiviti 40 %
Rotuma oo & E

©,095

The avove figures are talen from “r., Chaudhary's

affidavit, The second reference to Lautoka may be an error

and should read "Labasa" as that town is not listed,

211 tne members

t
relevant time but, assuning they
@]

of that nuaber would te 1219 wnich would be the
numbar oI vesing members required by the Act to

for a querum in the

vorum at any of the union mssting,
Ihe Rules o ¢P3A were reglstered on the 2b6th
1970, fule 81(a) thereof seeks to make provision
Following terms
TQUCRUB , :
81.(a) Presence of twanty percentum of g
‘yp

86, On any guestion
of the Association, »¢
shall be entitlisd to
member 1f

the members eligible for voting eithsy

in person, or by proxy under the provi-
sicns of section 47 of this Constitution,
shall comstitute a quorum at any annual
or special General fleetinz.!

Rule 85

wnich is also of some relevarce is as

ot oreuent

1

nall
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auls B7 is as follows o
"87.  Hotwithstanding the provisions of
section 36 of this Ccnstitution -
{a) T every Anrual or dpecial General
meating of the iss ociation, eveary
oranch tnbreoi snall be entitled
To0 ose reprasented in accordance with
toe provisions of this section.
(b) & branch shall be entitled to senl - ‘

(i) one delegate for svery 50
mempers thereof eligzible to
vote at Sucnéameetinb, ari

one additionsl delegate where ;
The total exceeds a multiple of i
]

(c)y & commencement of any such :
st ert signed by the g
anid- the Secretary of each '
1l we delivered Lo the
CI‘I v . ¢ -

(i) the total number of voters entitled
Lo vote at the meeting;

(ii) <The namss

(iii} the n

P an e = - 1
wvWery yvote Cast
branoh delzzate
o

enty ordinary

(d)

rrovided that, where zll the delezates
Irom any branch are present and cast

their votes the total number of ordinary
votes counted in respect of swh delegates'
votes shall not in any case exceed the
total number of voters submitted by the
prench in its statement refarred to in
parazrapn (c) oi this section.

(e} A member of anv branch whose name hws
been submitted te the Jeneral Secreta ry
unje” paragraph (¢c) of this section may

attend the meeting and cast his vote
personally.  In ﬁULh an evant, the
1rb01nheu to corgu:ﬁ the ballot
e giving a ballot paper to
=T, strige out his names from
memoers submitted by thal
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LOW any memnbers wer

U]
A

now ma It would 25es

written

strongest
Justify the Re.istrs Picn or sushe f the

Union's registration under the SOV i ction 14{1)(4)

ol toie Lot, e, Chenhan Zlossed over the matter by stating
that his cliient, jin “hauchery was not authorised to

“the assurance he ESAVE,

In interpreting paragrasn 21 in the schedule *o
the wct, section 37(1) of the act mist be bhorne in mind,

~ihat section makes it mandatory for ths rules 0L every itrade
ey

union to provids for 311 the matters specifiad in the
senedule, Bpecifica 1

@& amendment ol the

50 that a rule suryerting te sive ect to that recquirensnt
i

ceases to give full eifagt Llremerh

VALl Trenzactiorn of business,

FP 5L provide that there pe present at any mesting of

;

tne unicn than 204 of the voting

O
e
O
=
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members of the Unicn. On the Flzures before me at least
3

..>
Liie last annu&l eneral Feetin,
esent,  Part of PS4 nule 81 dces in
Tact contain the stacutory rule Dut the rule goes furiher and

noof a atatutory quorum by the
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Wsa of proxies,
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gquorum but 1t o
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s tnat the specified percentaze of voting
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- .y I, Gt 5 = s o .
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I have now to consider whether FP34 could use
proxies to form a uorum,. s roxy'! iz a peErson appointed
to act for another. hLe is also iz pnerson, usually appointed
oy writtsn aut nority, ny a person entitled to vote
persouaily, to vote at the discretion of the proxy”
15

g

I_.-’-“‘J .{...;tf __2 COn /Ii-}-tl"l uﬂ_chn.)

Theaditorial note to Re Waxed Papers Ltd. (1937)
ot
. -

2 ALnml.r, MY

Tnezre
3 Pl S e e '
1 Doss wWay,.:®

Refersnce 1s alsomade to voting Ly proxy in
Halsbury Volume 5 second edition at 364 waragraph 594

wnere it is stated :

"There is no common law right on the part

of the members To vote by proxy. Where the
right exists, it depends on the contract
between the company and itS'memuvru as
expressad in its regulations, the provisions

of which, such as,for lnstance, tMOHe reg ardan
attestation, must be strictly complied w$t“.

Section 37(1) of the Act satisfies me that the
legislature never intendsd arydeviation {rom the clesar
nandatory cequirement of paragraph 27 and the members of

Foa could not lezally introdice a weriation or optional

[ETTN S FE FAEN S [ e 3 e e i Ty P T 2 3 -7 Y - -
method of fthat reguirenent into the riles wnich allowsd a




quorum to Be formed by oroxiesn. L0 tne sxbent that

“ule =1{a) ourcorbts
aldl s Srla, wulipoly

to Zorm a gquorum Tas dale 1s in omy vriew ultra vires,

mowever, 17 I am incorrsct in tnls vlew, and
Iormation of & guorum is permlssiole by the use of
proxies Aule £1{a) has to be reconsidered, The ruls is
OmuLy wordsed and tne meaninz 1s obsours, quls 26 expressly
prohlbits members voting by proxy but {uﬁa 87 parmits
sented by delegetes, It does not
33

deal with proxies. "Proxy® in Rule 81(a) can only rafer ‘.
delegate who reuvresents a branch but not any particuler

to =&
member or members. e 13 notl the proxy of any memnber of

i8 brancn. 4 delegate can only cast one vote and that
vote can be worth 50 ordinary votes if he uses his vote,
put as I will demonstrate later, bis vote can ve valusless,
indirectly he may e said to represeni a number ol voilng
mempers of pnis oranch if he voles because of the value of :

his sinzle vote but he is not a proxy nor does he vote by

OroXy.

The .ssonlation in one
QU wWal
treated

wregsanting S0 vobting
at that meeting were counted as
repreczenting that 1350 voting meubers were vresenc
ing a nuaber more than sufliclent on

I FBsA. If that

by proxy at the nmesti

n
O

thelr own, to form a guorum in the aye
state of affairs is legally permissible there is nothing

to step Rule 87 being chenged again to provide for a i
delezate for every 200 voting menbers to represent a dranch. '
Lautoka and Nadi Brancnes between them sendin: only 7 delegzate

could then form a quorum with 7 delegates, Judginq by the

w
W

past apathy displaved by Suva members, who do uot h
Brarcn, Lautoka and Wadl Zrsnches
the unicn of over 2000 members with only 7 delesates. &

allott held to rdecide whether tne members should take strike

gy e o R TN AR i b e e A
resoundingly with 7 vofos - the

-
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internreted i
of the wmandatory

contrary to section 37(1) of the Trade Unicns kot,

In grnest v. Loma old Mines L7d, (1337) 1, Ch.l

ol

(D

a scmewhat similar zltuation arcse with reoga
The Company's articles permitted voting by proxy. On a ghow

of lhands thairmzn o the meeting counted the vote of ;

g proxies &5 oneg vote not withstandinz he

heicd a large number of proxiss, tnis was held to be Lne

o

O
"3
"3
O
_.%

T
..
e}
o
@
=
o
"3
)

Hibgsent manbers who neve agpointed

vote by those proxies; but unle

demarnded the nerson present is only

Once, nLowsvsr numerous SR

wnom he represents.
n

7 Sucnin is admitted to be
practice,™ ;

I would also add that such procedure is zlso commen ssense,

y L ~

& 2y 4 =L
sresance of g fixed nux I
iy N -y o= o e o - T4
peraon prsssnt can ondy e

holds a number of proxies. Ou the evidence pefore me there
was not a lzgal cquorum ab FE3L's last innual Geaneral Meeting
eltner in person Or by proxy and it follows that FPSA could
not legally transaci any business at that meeting.

In a letter to the Registrar (ir. Chaudiary pointed
out tne difficulties FPSA faced in nholding mestings, Those

ar to have two causes, One cause 1is that :

in the ¥iji scene of scattered islsands and areas the

ss8¢cclation has zgrown far too Lo
.
AL

nusd gxistence of the assaciation, This
foroscd FESA to sesk to amond or interpret
syeircomes the nrobl PO I

aaln An
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impressLon L
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voting powers

- a . o~ h g RS S S e e e -
tes to a meetinz., Filltyone Suva Demoe

myde - L PR g ooy i '
e one oranchn O 2l pEpate e

pule 87 wmay work unfalrly nod a vote
i5 worth SO vobtes but, it is no® In @y view invalld. The

Rule was presunzbly duly pa sed by mewbers and the renedy

)

3
for those who seek to change the mule is by the method ;
provided in the fules. This Court cannot in this ingtance |

interfera,

- hold thet sule 81(a) is invalid to the ext ent
that it ssekKs to provide an optional methol of iormlng &
gquorum by the use of nroxies,  An any evaent I would hold
that the rule does not bear the interpretation placed on it

pgal qUOTLTL CAN De formed by treating
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ib‘

one individuai aresent holding & sumber of proxles as belng

agsence of the numser f membaers he

not invalid in the foliowing terms:

1 declare That Rule 31( .} of tre Constitution of
i Fublic service Assoclation 1S invalid and null
%—

bl
"

'

<

4.

]
.

th

and void to the extent that it purpor

L

s to provide for an
optional method of forming & statutory quorum by tne use

1roin conflict with

L

of proxies such
parazraph 21 of the echedule +to the Trade Union aAct Cap. &0

and being an alt tion atiop thereof in breach of
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march, 14980 at the Civie . AUCLToTium Wew Down Hall was

“invaiid, null and woidt,  Ip Ay view t}e*ﬂﬂﬁing was not

GOnduCT any tusiness bus it was deverine
Convened meetings wh =
+

ch should have be

[N

=]

CLROTe was no GUCTUIN .

SOUHT but the plaintiﬁfs ale entitled to the third ce

SOWLNL in an amen

Toe Iichearn

Fublic Servants Lss0cistion shicwn arter

b=
i
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Gk
Cheir _
members of FES. attending and voting at the annual seneral

nothne suamons in thig action Ly the

AL

la in 3uva .n the 1st fareh, 1980 zars

meevin : of

inva";d ©notne grounds chatb ot such meEeling there was not
Fpﬁ:‘?h?

ol By

r.(:t.
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2rzon and are not
e defendant,

r
RN reiuﬁd Lo the plaintirfs th ourt fees pald by tThem ,




