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The plaintiff seeks leave under Order 53 
Rule 1(2) of the Rules of the Supreme Court to apply 
for an order of certiorari to remove to this Court and 

quash a conviction of the plaintiff by the l1agistrate's 
Court Suva on the 23rd day of November, 1979 for 
8 offences of larceny by a servant contrary to section 
306(a)(i) of the Penal Code .and 8 offences of Falsification 
of Accounts contrary to section 340(1) of the Penal Code. 

The plaintiff, after the charges Were explained 
to him, pleaded :iuilty to all the 16 offences referred 
to above and asked the Hagistrate's Court to take into 
account 24 other offences making a total d:. 40 offences. 

Section 290(1) of the Criminal Procedure Code 
does not permit of an appeal against conviction where an 

accused p~rson pleads guilty and has been convicted on 

that plea. 
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The section is as follows : 

" 1",0 appeal shall be allowed in the 
case of an accused person who has pleaded 
b~ilty and has been convicted on such plea 
by a magistrates' court, except as to the 
extent or legality of the sentence." 

r'lr. Koya referred to R. v. Leyland l4agistrates 
ex parte Hawthorn (1979) 1 All E.R. 209 in which case the 
applicant was granted an order of certiorari quashing his 
conviction by justices for dri vin; without due care an,d 
attention. After the trial and conviction of the applicant, 
his solicitors received from the police the names of two 
fresh witnesses who had not been called as witnesses at 
the trial. It was held that certiorari would not lie 
to quash the decision of the justices in order to introduce 
fresh evidence, but the failure of the prosecution to 
notify the applicant of the existence of the two witnesses 
had prevented the justices from giving the applicant a 
fair trial, and, notwithstanding that the justices had not 
themselves been in error certiorari would nonetheless go 
to quash the conviction. 

Another case IVfr. Koya referred to was R. v. 
Recorder of Leicester ex parte \'lood (1947) 1 All E.R. 
928 a bastardy case where an order was quashed where an 
applicant gave material evidence which was believed and 
the appeal was allowed. The evidence was wholly untrue 
and the applicant was subsequently convicted of perjury. 

A further case referred to by Mr. Koya was 
R. v. Turner (1970) 54 Cr. App.R. 352 where an accused was 
convicted on his plea of guilty. An appeal against con
viction succeeded. The plea, because of plea bargaining, 

was held to be a nullity and a retrial was ordered. 

In Turner's case it was held the accused did 

not have a free choice of plea. It was an unusual case of 
an accused pleading guilty to a charge of stealing his own 
car which was under lien to a repairer of it. The accused 

altered his plea after pressure was brought to bear on him 
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by his counsel. The appellate court believed that the 
accused thought his counsel was expressing the judge's 
views and changed his plea to guilty. A new trial was 
ordered. 

A number of otner cases involving plea 
bargaining referred to by i'lr. Koya were appeals against 
sentence only and where sentences were varied. 

Each plea bar;ainin~ case involved the trial 
judge's conduct in the case. 

In the instant case the pla:i.ntiff alleges that 
because of fraud and pressure on the part of DSP. 8.K. 
Singh, the police investigating officer,and a Mr. L.A. 
'iiilliams of l'1illiams ",hipping COml)any, where the 
plaintiff used to work, he was induced to plead guilty 
to the 16 counts and to ask for 24 other offences to be 
t~,en into account. His plea he says was not a free one. 

I1r. Koya referred to Halsbury 4th Edition Vol. 11 

at. p. 806 Pdrae;raph 1529 dealing with certiorari to quash 
orders of justices and read the following passage : 

"Jill order of certiorari is the appropriate 
remedy where the jurisdiction of justices 
is impunged, or where a conviction or order 
hFls been obtained by collusion, or, it 
would seem, by fraud, or where an error 
appears on the face of the proceedings, or 
where there has been a failure to comply 
with a statutol~ requirement that the 
defendant be as];e:i whether he pleads guilty 
oI'not guilty. The issue of the order of 
certiorari in such a case is discretionary." 

IVlr. Koya's argument is t.hatcertiorari should lie 
to quash a conviction by a hagistrate's Court where a 

'conviction has been obtained by the fraud or conduct of 
t;'1e police who investi::;ated the offence and inducing an 
accused to plead guilty by pressure or threats. 

It is one thing for a court to induce a plea 
of guilty by the improper conduct of a magistrate, or 
for the prosecution in a trial, where the accused pleads 
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not 5uilty, to act in such a way as to deny an accused 
a fair trial. It is however entirely another matter to 
see}; to set aside a conviction after a plea of guilty, 

where the court has jurisdiction and has acted properly 

on the drounds that the police investigating the matter 
and/or otbers not involved in the prosecution have 

'acted improperly and prevaj.led on the accused to plead 

sUil ty. 

In my View, accepting at this stage what the 
plaintiff has alleged in his affidavit, this court has 
not the power to order certiorari in this case. If I 
am correct in my vie\~ it. follovls that leave must be 

refused. 

In R. v. Campbell, ex parte Nomikos (1956) 
2 All G.f{. 280 the appel18nt applied by way of 

certiorari to quash a plea of guilty to tb£ second of 
two charges on both oi which he had pleaded guilty. 

It was heJd that although there were two charges there 

was only one offence but th,e court held that certiorari 

should not be granted. 

Lord Goddard C.J. at p. 283 said: 

"Certiorari to quash always depends on 
jurisdiction". 

Later on the same page he said 

" Another ground for refuslng certiorari 
in this case ls that I lmow of no case where 
a plea oJ' gullty has been eni:ered and 
certiorari has been granted. No one can 
suggest that in this case the magistrate did 
anything v;rong. She has filed an affidavit 
explaining exactly what happened. Competent 
counsel being before her and entering a plea 
of guilty for his client, she naturally 
proceeded to record a conviction and consider 
what penalty should be imposed. In my opinion 
it would be qulte wrong to issue certiorari 
in this case after that has been done, and 
also in my view the court has no powa:' to 
order certiorari in this case. Certiorari 
is always, it should be remembered. a 
discretionary remedy. Al thou"h in the history 
of that writ the courts were inclined at 



one time rc:ther to depart from the fact 
of its beins a discretionary remedy. 
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fl. v. Stafford JJ. 1:!:x • Stafford Cor n. 
(1) ( 194Q 2 LL. 33), to which counsel 
for the applicant referred, shows that the 
Court of Appeal were, if I may say so, on 
the right lines in Getting certiorari back 
to a matter of discretion. It may very 
often be that the facts are such that the 
discretion can be exercised in only one way, 
that is to say, it would not be a judicial 
exercise of discretion to decide against the 
person by whom the exercise of the discretion 
is sought. 'rhilt is sometimes misunderstood. 
In this case the whole difficulty was caused 
by the deliberate entering of a plea of 
guilty on the part of the applicant. It may 
be that there is still a hope of the applicant 
getting back part of his money, but Ua t must 
be done by an application for the bounty or 
mercy of th," Crown. If it is pointed out to 
the responsible advisers to Her Najesty that 
the court has decided that there was only one 
offence here and not two offences and a 
petition is made for the return of the one 
penalty, it may be that the Crown will be 
pleased to or'der a return. '.chat is not a 
matter for us, and we do not express any 
opinion whet. tel' that would be right in this 
particular case 0 r not. It is true that two 
penalties have been inflicted. It is also 
true that it was entirely owing to the action 
of the applicant that they Vlere. 

For these reasons the application for 
certiorari must be refused." , 

L9rd Goddard between 1951 and 19% appears to have 

'changed his views about certiorari where there has 

beEln a plea of guilty. In H. v. West Kent uuarter 
seasoreftppeal Committee Ex Parte Files (1951) 2 All 

E.d .• 728at p.732 he expressed (obiter) his views as 

follows : 

"Whether or not there is any remedy if a 
man pleads guilty under some genuine 
misapprenhension, does not really fall for 
decision, but I am inclined to think that 
the remedy, if any, is certiorari, but it 
would certainly take a very strong case to 
give ri:oe to it." 

In [i.. v. Burnham Justices Ex Parte Ansorge 

(1959) :3 All E.H. 505 one conviction a;sainst the appellant 
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was quash'od because the only express plea of guilty 

related to the second 0 f two inforHlatj.ons. The 

h[".'/ 
,.fS" 

second conviction was allowed to stand because the 

ma;is'crcd;e had juri.scl.i.ction to enquire into the facts 

r'eL]tin:~ to the second i.nforma-ti on, so that certiorari for 

';act of Jurisdiction did not lie and if certiorari did 

lie, the court, as a rnatt"r cf' discretion, would not 

:;railt it in the circumsi;G.nces 01' ·tl18 case. 

Lord l"c;l'kcr C.J. at j). 507 quoted with 

approval most oJ Lord Goddard's 

csse wbich I have quoted above. 
comments in Campbell's 

He alg:) said at the 

sa:.1e page : 

"The ma::ter, hO'llever, does not rest 
there because broadly speaking 
cer·tiorari only lies where there is 
a lacl, of ,jurisdiction or where there 
is an error of len'i on the face of th: 
record." 

'l'he ylaintii'f was not represented in the 

court below but til," record discloses he is 28 years of 

3:;e. the charge was read and explai.ned to him and he 

e18cted trial in the l>ia:;istrate's Court and pleaded guilty 

to 16 counts arid asked for 24 extr'a offences to be 

ta"en into account. The iJrosecution story was a detailed 

one and th e plaintiff' acil~itted the facts stated by the 

;;rosecution. 'l'he prusecutor was not the investigating 

.officer !)SP. S.K. Singh. The plaintiff made a strong 

plca for leniency. There is nothing in the Record to 

indicate that the plaintiff's pleas of guilty to 

16 .offences proceeded from fear, menace or duress. 

had there been any indication that tile pleas were not 

free and voluntary the magistrate would no doubt have 

refused to accept the plea and entered pleas of not 

guilty. 

To Grant an application for an order of 

certiorari to quash a conviction on facts such as are 

disclosed in the present application would in my view 

OJ" contrary to precedent and \'Tould involve tre court in 
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investi:;ations into police inquiries ami actions when 

an accused is dissatisfied wi;h his sentence. Had the 

plaintiff pleaded not guilty and a confession improperly 

obtained from him was sou,;ht to be tendered by the 

pr'osecution it Vlould have been open to the plaintiff to , 
haye objected to the introduction of the confession and 

/ 

the court would then have heard evidence and ruled on its 

admission. 

HavinG pleaded guilty and the magistrate having 

jur.isdict:lon which he hf1s prop"rly exercised and there 

bein;; no error of law disclosed by the Record that must 

be the end of the rna'tter so far as the conviction is 

concel'ned. The plaintiff could have appealed against 

the extent or legality ot his sentence but he has with

drawn his appeal. 

If DSP. S.K. Singh has acted in the manner that 

the p1aintiff alleges 1'18 has, it is open to the plaintiff 

to complain to the Commissioner of Police who will no 

doubt enquire into the complaint. 

Just as Lord Goddard C.J. felt in Campbell's case, 

where he suggested the applicant' 5 remedy was to apply 

for the bounty or mercy of the Crown, so in this case, 

I am of the viev/ that the plaintiff may so apply if his 

complaints against the police are found to be justified. 

I do not consider this court would on the facts 

stated in the application grant an order of certiorari 

and that; being so leave to apply for the order should be 

refused. 

Leave is refused and the application is 

disrnisseQ.. 

/',,1 i <. 
I \ I~' ,,,'u',,' 

(H. G. Kl~mcODE) 

JUD~E 

SVVJ., , 

I ,~ J1.)LY. 1980. 


