
IN T;-IE SUPF-EPi!: COURT O? PIn 

Civil Jurisdiction 

Civil Action Ho. 499 of 1978 

Between: 

CASTLS TRADING (SOUTH PACIFIC) 
LIHIT'J.m 

and 

.IRIGHTCEL (FIJI) LIHITED 

I':r. A. Kato for the Plaintiff 
Hr. F. G. Ke il for the Defendant 

JUDG1,I8NT 

Plaintiff 

Defendant 

The plaintiff and the defendant are both 

companies registered in fiji and based at Suva. The 

plaintiff, at the relevant time, was engaged in the 

business of food processinG and packaging for local and 

overseas markets. The defendant is a part of a 

mUltinational organisation manufacturing, among other 

thin:.;s, cellophane and ;Jlastic materials for packaging 

foods of variuus kinds. At the relevant time the 

defendant wus the sale manufacturer of such materials in 

:b'ij 1. 

Early in 1977 the plaintiff developed a teclmique 

of processinc food, now to Fiji. They were Baing to make 

"chips" from coconut, taro, tapioca and fish. They 

discussed their' pacl:agint; }llans with the defendant IS 

representative and in L."rch 1977 obtained from them a 

small quantity of sample bags. :Packaged samples were 

sen t to Australi8., ,samoa and other cou.ntries in the 
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Pacific area; some were c1.1so marketed locally. The 

response 1-TaS cood and the plaintiff ordered from the 

de fendant 240,000 bCl£s with 8.ttracti ve colourful des igns 

to be printed on the outside. Printing took some time 

and 127,950 bileS were delivered in June 1977. Orders 

were filled end substantial C[uuntity of "ohips"sent out 

to various firms, both overseas and local. Soon, 

.oomplaints b8can to pour in. Chips had failed to retain 

crispness anei turned soggy acquiring an unpleasant smell. 

Demands for reimbursement and cancellation of orders 

follo'led. The plaintiff is no longer in the food 

processing business. It claims from the defendant 

damages, both special and general, for supplying 

packaging bac:s which were allecedly urunerchantable and 

unfi t for the purpose for which they were required. 

The defendant denies liability and states that 

the plaintiff carried out its own tests before ordering 

the bags and eot exactly what it ordered. The defendant 

further maintains tlw.t the :t'ault, if any, lay not in the 

bags but in the method of pad:aging and sealing used by 

the plcdntiff. 

On the evidence there is hardly any doubt that 

the quality of the pnckaged chips did deteriorat e rapidly 

and that, as a result, the plaintiff nas suffered damage. 

Tne cause of such deterioration, however, is seriously in 

dispute, ar:d, so, the main issue for determination. 

There is also some dispute as to the nature of negotiations 

1 eadirig to the purch'lse. 

Thorpe and Giland who negotiated tho sale on 

behalf of the defendant say that 'Tan Siawho and 

:i.'an Sial,heng the directors 01' the plaintiff company 

wanted bags in Which chips, after packaging, would have a 

shelf-life of aboll t eit;ht weeks. T};ey, however, wanted 

to conduct theil' own test" and took ElOIne sample bags 

recommended by Thorpe and Clwnd. \'ihen satisfied, they 

ol'dered more 01 the se.:n€: kind lmt \lith coloured deSigns 
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them. Thorpe said: 

I took part in the negotiations 
,~i th t be Tans. They told me chips 
would be similar to potato chips. 
They wanted bags - not too expensive. 
They sUGcested polythene. I advised 
them against that. They "an ted shelf­
life of 8 weeks. polythene I,ould be 
good for only 2 or 3 days. 

,Ie sho~led them the booklet (Ex. 12). 
Told the!;! that 365 JVfXXT-A at page 7 was 
a suitable material for chips. 
C;ualities of this material are given at 
page 7. I told them this was a good 
material. I did not tell them to use it. 
That "as for them. 

He only 2,eked for some samples. 
;:Jaid he V/ould J1Jdkc his O'IU tests. I 
offered to lwve tests <lon'0 in Melbourne. 
He said ;10 would do it himself. " 

1)00048 

',lith this Chand substantially agreed. The Tans 

save evidence for the plaintiff denied that Thorpe 

taken part in the nocotiations or that tl,ey were 

t re booklet Exhibit 12. Tan 3iawho said: 

" ~}e sho\·:eu. tbem our IJroduce. 
3mph.usif:3ed to them that the -bags must 
be of international standard j.n respect 
of desicn etc. Also tliat the bags keep 
the chips for ot leCist 8 ,,,eeks." 

Be ,-,.greed, however, that the plain sample bags 

e given to t hem first so that they themselves could 

y them out. He said: 

" 'TIlle plain £;t1.rn~le bags were gi ven 
to us tn rc1arch. 'vle had 8 weeks for 
trial - but we tried it with only 
customers. He did not keep any bags, 
for 8 weeks oun,elves because we were 
anxious and ~le wanted reaction from 
customers. 

'ile ,,;ere the first to develop the 
teclmique. " 
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On a balance of probability I accept the 

evidence of Thorpe on this issue. He said that it was 

their practice to recommend the most 'suitable material 

to their cust aners. If they gave t heir produce' to the 

company, it would package and test the material for them. 

If, on the other hand, they wanted to do their own testing 

they would give them sample bags for that purpose. I see 

no reason why the defendant should have deviated from its 

standard practice in this case. Furthermore, the 

. defendant had developed a new technique and would have 

been anxious to keep it e. secret as far as possible. 

The Tan brothers had had considerable experience of 

processing and packaging food and also possessed a certain 

degree of teclmical knowledge. 

There is also no reason whatever why the defendant 

woulc. not Eho\'[ them the booklet Exhibit 12 which gives 

various kinds of material available on the market. I 

accept that they recommended 365 1.;X:XT/A from page 7 of 

this book as bein~ Suitable, its properties and 

appljcations being indicated on the same page for intending 

customers • 

I also find nothing in the evidence to show that 

this material is unsuitable for the purpose of packaging 

chips, similar to potato chips, or that, when properly 

packaeed, the shelf-life of such chips should not be more 

than e:4;ht weeks. 

Savae;e, who has been in the industry of cellophane 

manufacture for 18 years, said that the material used for 

these bags was ~uite suitable for packaging chips, 

equivalont to poiJa.to chips, and that the material has been 

so used in England eJ).d l,ustralia for 35 years. He said: 

" If quality of cooking and of 
product is good and oil is drained 
off. these bags should be perfectly 
good for packing. Desirable to pack 
in airooudi tiened area j f shelf-life 
up to 12 weeks is deSired." 



CUS tomeI'S t C{)i., <1 ::::.in 1;3 ;Jo\',e of the bC!,zs us(::;d for packaging 

tectin~. ~:;.c· '11>~' u~;.:L 01' t~c.e test (~~xhibit 7) showed th&.t 

there ~'J0..;j (l-:.)Lll~:~ \\;ron~ \-/it~l thE; b2.Cs. I'l'ifl.ting on the 

OLtt;sido C(i('j,tL- CC:' fdii':U l;l;' (lU!:ll1tities of CLlcohol but it 

cCl~l:i .1i0t. d:"lVl~ ~!l;,l·..:-i,r:lt~u t:18 \/{;:J,11::; of the u;;..g to affect 

tl.18 chips! o-.J.c)Ur. 'i\l~ Lc;:;t:,:j viers: condu,cted clS a part of 

follO'~I-UI) ;;8,('vic:; to bJ..l: CLV:itOlIiCl'S 1011g before either 

l'W'ty ded :Li Lic),Li0Jl i.n contew]!l,"tion. I accept the 

report u.s C;ivill;:':' ;~ corJ'ect :J.(;sessrnent of the quality of 

the materis.l used jn !l6.kiltiS the bocs. I find that the 

m:,,-l,er:i[,]. itccl::' .i:.> llloisturs-proof and suitable for the 

Tile defendant manufactures 

L~.!.. .. ;.~s fro:fl th.i,:,,: !ll::~ tCl'i'::'l.l by f01 d:j.~'l~~ the ends of a piece 

aYlJ. rl:>.cin~ -1;',,'0 ~,,)( ;jl.s J oni~ G.t the botton'l and one 

vf;rtics.1J-:·,J,(:;f,VJ.J")~ tLe .lilcutl~ Oi)en .. Til.e f3cals are fairly 

wide, the bo t t om one oe:i. n .: ~i d ou1) 1e seal. 

',-j!!8l"1 COtiJ ',l.::d.nt~~ were wade, 'rhor':)(:; \'lent to recheck 

the b:::.'·,,, at tile defendant's :relotory. He found 3,000 out 

of 1 ?-7,OOO b:.i~:u u8fective. T!'e sa i.e. in cro.'::s-exarnination: 

" I found 3,000 Oa,,[:;8 defecti'T.fe 
::),u(i i'U[}(;;.Llc,l tl'H.'il!. '~!:le f5eu.l vr.:\8 not 
hold.j_nc h'ell (~lld wOl~ld. ~'lG.ve been 
Loti.ce.':dJlc \~hJ10 ii:...cl(itlg_ 3,000 would 
1)(; ((lo}.'8 tL<-.u') '1(),; of 1.110 tot~·.tl. 

Hor;nallj thi.s fJiZG of errol' is not 
aCe;£! ,', ~;~!-,18 .. 11 

In ;"(;-<JxiJi:,::l,n:';J.tiorl lie 8:).id that the defective 

"auld li'J.ve e'),~.;ily noticed thut the seal hod not taken. 

Thfj (;()!(Il)lai.nt from clJ.st.omers regarding the 

deterioration. 0:2 chips, bo;,.lcvcr, was gey!-e!'al. It is not 

8uz::e:c;ted th~,t a:lyone conlj,luined of any bug having an 

obviouslv dei.·'cGLi'le e;ce;}. The: :nanufactllrers' seal on the 
• v 
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remainine: bs.:cs were fo,.md by '£horpe to be quite sound. 

'Ehe cOD:1)lai.n 'of; Guggested that chips in alrnos t all the 

bags remtlined crisp only for a short period after which 

they wen t sosgy. 

At the plaintiff's sU8gestion the defendant 

supplied small er bats to be placeGl inside the printed 

bags to Give additimal protection against moisture. 

Even this did not help to prolong the shelf-life of the 

chips. It is difficult to see hOli the manufacturers' 

seals could have been responsiblc for deterioration in 

these cases. 

Thorpe, whu gave his evidence in an extremely 

forthright manner, stated that he thought the plaintiff's 

method of manual packaging left too much oil around the 

mouth of the b~lgS where the p,,-ckager's seal would be 

placed. He himself had found oil on some of the bags 

where seal had been placed by the plaintiff. This would 

make the seal vulnel~ble to moisture from outside. 

According to Thorpe, he even had a chute made for the 

plaintiff so that potatoes could go straight into the 

bags without anyone handling the mouth. He could not say 

if the chute was ever used. The plaintiff denied that 

any such chute was ever supplied. Tan, however, admi tte,d 

that their packaging was done manually, one girl holding 

the mouth of the bag open, the other plaCing the chips in 

it. 

Savage also said that presence. of oil or water 

on the surface to be sealed would contaminate the seal 

and allow penetration by moisture. Strength of the seal 

depended on tile width. The defendp~ttB seal at the mouth 

of the bag was narrow. He, however, thought that it would 

be effective if not contaminated or broken. 

On. a balance of probability I find that -

(a) the defendant merely recommended 

the material considered to be 
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suitable and the plainti£f relied 

upon his own ability to do the 

testine; 

(b) the bE,gs supplied to the plaintiU 

were of the same material as the 

sample belgS supplied for testing; 

(c) chips deteriorated due to presence 

of excessive moisture in the chips 

themselves or due to penetration 

of moisture from outside; 

(d) there was no penetration of" 

moistul'(; through the Halls of the 

bag. Any sucb penctration must 

have been tlrrov.e:h a broken or a 

con taminu t.ed seal. Of the, tlu'ee 

seals on the bags the packager's 

seal at the mouth was the one most 

ljkely to be contaminated and 

uns/de for this purpooe; 

(e) apurt from the 3,000 bags that 

were detected and resealed, the 

baes sUN,lied were 0:1: merchantable 

guaH ty. 

IHH.1052 

The rlaintiff's claj.m is therefore diEcissed. 

The defendant in its counterclaim alleLes that 

it Lad given the plaintiff a sealer of its own to try 

out on the b2.f:s. Thjs sealer. it say", the plain tiff 

has re'fused to return. It clail1s from the plaintiff 

:1>3,468.45 repr.:;sentjng Hs value and the loss of its use. 

The defercdant's counsel did not mention this 

sealer at a1] to ';'an 8iawho. Tan Siawheng, when asked 

about it, said: 
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Defendantc did supply us helix 
sealer. They did it themselves. 
Mr. Chand did it. They wanted to 
prove that our sealing was at fault. 
lie used their sealer. Same result. 
We have never detained the sealer. I 
pers onally rang Chand to take it 
away. It is still wi th us." 

About this sealer Chand said: 

They still have our sealer. I 
did get a oall last year to oolleot 
it but I thought it was' for them to 
send it to us. By that time 
proceedings had started. Before that 
I had asked them several times for it." 

000053 

Chand does not say that they had, at any time, 

refusE:d to return it. From the evidenoe it appears 

doubtfuJ. that the plaintiff made much, if any, use of it. 

Chand had brought and left it "ith the plaintiff. 

On a balance of probability I find that the sealer would 

have been delivered to him, if be bad called for it. He 

never did, probably t)ecausethe relationship between the 

parties did no t remain as friendly as they were when the 

defendant was trying to be helpfuL On the eviaence I 

c8.nnot find detentinn or conversion established. I acoept 

Tan Siawheng's evidence that there never, at any time, was 

any refusal on the plaintiff's IJart to give up possession 

of the sealer. 

The c(;unterclaim is, therefore, also dismissed. 

The sealer is to be returned to the defendant. 

As claim and cou.nterclaim have both failed, eaoh 

party will bear its Olm coats. 

Suva, 
" 

j!,' ,,/ 

.~ 5 I'" July 1980 

! 1 -
l/l~4;- (~ 

(G. r·{ishra) 
JUDGE 


