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e e sPimazelt for the Jelendartse

ihe pledintlif nes nede application under Crder
33 Rulea 3 aml 4 of the uleg of the luprese Court for the
trlsl of certain i:su=g belore thsy triasl of the action and
counsel lor the defenduants Fas s reed to this procedure.

_ wounsel nave filed an agreed stutement posing
three prelisin ry guestions for determination by the Court
wiicn I will refs to when I come to consider them later.

Lt was elso asreed by counsel for the deflendsnts
that tne plaintif could In adiition raize the iasue whalher
“the secon. ceiendant had in any @vant the rizint Lo punish
A plaintdll without giving him a heardn. .

: ounsel Jor tihw plaintiilf edeivs, that the

facts stated in purasrap 3 to 17, both parazraphs
‘inclusive, ol the Joint x&:@nc& uy the Telendants are
cadmitted ane uny Ge Lrésted as sireed lacts.e he
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graphs are as Ivllows 3

*He Un 10th sapch 1976 wri.ten copiss of three
dlsct 'li?mr} churges were scoved on the
leintilif under sdegulstion 22{1){b) of the
Public service Comeission (Constitution)
Aegulstions, 1974 for disciplinary oifences
#o8inst saction 12 of e FuLlic Service
sty 1974,

Ce fre plaintif was interdicted from duty as
an officer of toe ﬁubliu Sgrvice with
effect from 12th “areh 1976 ur&uant to the
provisiore o f Aegulation 322 1 ol the
Muclie service Sﬁmm ssion uaﬂ&ﬁiﬁUtiﬂn)

7o wriminal proceedinss aainsy the plainedl £
ariﬁim ow of thesllzgations in res sct :
ot which the plaintiil had been interdicted
were instituted for 211 sed oifencea cone
trary to section 306(%} of the ‘enal Co.e
but the plaintiff was scqguitted of all
charges prelsrred ageinst his by the Supreme
LOuUrte

He Wi e pladntidf's scnuittal of the oriminal
charzes s ainst bim only one of tue Lhree -
éiaciplinﬁry charges was pursued aelinst tie
slaintiff, this %ain isi. unde- ssciion :
12{b) of the iuuvlic .ervice . Sty 19T,

Ge sn oificer speclally appolnted by the
geCond-naned hﬁf%ﬂﬁﬂﬁé nnder regulation

2ZL%T o) the Mubllc cervice Jomslssion

Leonstita iﬁn} wegula&¢wns. 1974 conducted

wn oenouiry into thobatber zod duly reported

nis u; sinion thereon and forwasrded a copy afall evie
dence received to tie secundenased delfendant
pufsusnt 10 degulation £40%) of the ssme
Ag@iulationse

TEERLL

Toe The truts of ths caarge was not admitted
Ly the plalnilif and, tas sseondenamed
¢ahﬁndant. after Cunkiuﬁ““tiéﬁ ol the
reportsrelating (¢ Lo charge and the reply
or explepetion furnished by the plaintii f,
and after the fuw therinvestijzationsg or
anauiry referred 1o in parazrah 9 norein,
the sagondenansd defendant wag satisfied as
Lo the truth of the ¢harge agasinst the
plalintilf and nav;a; Laken inta asgcount the
sarviae "&card of tie plaintiff disomissed the
plainviff frvoam the :uki ervice pursusnt
to rés al&ulun 22(6)(e) o t&@ Public lervice
Commission {Constit tion) tegulstbons, 1974.
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11 e second-parad dolendant, by nolice in
writin., duly inforsed tre plaintilif of
itas decision and of Wi yﬁﬁalty luposed,
nanely dismissal,

12e iJhe pl-intiff appealed . minst tie punishment
1m wned by the second=nared u& endant to the
uclic cervice -ppeal courd undes section
1&(1}(%) of the jurlic .ervice rety 1974,

15 The tublic .ervice ijzpesl losrd disallowd
toe glviﬁ*iff'ﬁ sppeal under sectlion 14(5)
o the Public ervice oty 1974,

True T pla intiif, in ¢civil pr&cﬂ&din;s in this
“onourabls Court in Civll A ctionm 393 of
1973 applisd, intor alla, Zor an order of
certiorari to resove inte this onourshle
court, and quash, ithe decision of the Fublic
“grvice sppeal sosrd dismisaing tie
praintifi's appeul o

15

sy plaintifif was successful ana this
mencuratle Court in those proceedin s
ﬁuﬁaﬁed tie dsclsion of the Puulic cervice
Cupeal  SoaPde

16  ‘hiu Public service appoel ”erﬁ' reconstie
tuted, reheard tiue plointiff'seapeal and
pllowed the plaintiif's appeals

17s un the 1ith Uctober 1979 the secormknamed
defendant by latier addressed to the
pleintiif, dvised the plaintifl that the
sacondenzmed defendant had deglded that

{2) his interdiction should be uplifted;
() he should forfeit salsry during the

perdod of his interdiction ofher than
‘bi z:ﬂg:- .:dlmf’}‘ mlréf.wiy zﬁﬁiid t- him; an.

(¢) he should be and was thereby downe
sraded to thw srade of fxecutive
Gificer on the minisum of the ALOG
salary scale, "

It will e noted from tns foresoing statesent of
factsy tiot tie plaintlif wes lntsrdicted from duty with
effect from the Tdih march, 19?% ates such inteidiction was
ROt lilced until the 11th Cctoser, 197% “his i 2 wmost
unusual cose in that 1t csn rarely happen that o oivil
‘#ervant can e interdicted for such & lony pericd of time
before disciplinary sction against him is completed,



e pou324/ 23

8 regards pararach @ of tne aursed facts I
nat have a copy of the energe reforred to therein lasid

under section 12(b) of the funlic Zervice ict 1974. That
tion is ss follows 3 -

12{b} in the course ni kis dutiss dioveys,

 disregards, or makeswili ul ﬁafault in
carrying out sy 1zuﬁul & 07
ingtructions ziven by any gugﬁan having
guthority to giv& Tha order or instructions
&iwan Ly any pecrson navin, authoprity te

<ive the order or instruction, or by werd

or conduct diaplays insubordinstion.,”

seiove considering thy preliminary question 1
ould reier 1o L

Pl

wrocedise o Le Joellowsd when &isclyllnary
etion ls taken scsinst a civil sepvente Jart VI of the '

ublic service Coummission (Constitution) “egulations, 1974
ﬁc”ls with discipline.

chiere a serpanerd o ecretary has reason to believe
that an oilicer in hls departsent has committed an ffence
under section 12 of the «ct, which the ersanent Decratary
- ngiuars & minor ofience, he may chardge thet cilicer with
a'iﬁ comsitted that offence end reguest the ol ficer to
wrnish an explanstion. I 3fta? cotis A@ﬂﬁiﬂé the explanation
éﬁﬁ &ﬁy gvidence Uearing on tix fence the nant
cratary ie satisfied thet the offence nas bsen proved,

@ may caution or reprizand the eflicer. be agy also
order that a suwa not exceeding 310 be deduntud from the
yificer's salerye

inere is provision for an s

.t the Cosmission
whichgunier aeﬂalgtian 21(4) is eupowered to conliram, anmal

Or vary, by reducin: o incressing the penelty lmposed by
ne Farmancnt secrelary provided thel th fine for s minor
{fence shall not scosed 310,

st 1 the procedure where ah ollence by an
ificer iz considersd & minor one

shoare, howaver, the cerpensni  ecrsiery consliders
the offence is not « minor oneg or it is & minor one but
the lateat ©f a serles of swh olfences, he may at his
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diseretions & where ne tolnks the public service would
pest be garved by his so deling, interdlcot tihe oZficer at
noe from tiie exerclge of ard function of his office,

¢ the sase Time he nust serve the officsr with & written

n

‘hu Faraansnt ooCrelaly, alter the oflicer has
h@eﬁtgivam ar opportunity to admit or deny ths truth of
6 charge and Lo Jive an sxplenstion, raports to the
&aﬁﬁiﬁkiaﬁ and forwards Jdocumsnta relating to the offence.
‘he Commigsion is then required Yo proceed to consider and
determine the matier,

N Jp to this stage the procadure lor considering the
ﬁ_éhafgaﬁ lald a alnst tie plaintiy X in tads action by the
Iktmanyﬁt SQCUELaYY Ep;esls o have veen followed, It is ng
elear frow tie smgireed facts what Thw Coumission di next but,

he was interdicied.

alter the plaintifl was acguitied of the ¢riminal
Charges poainast olm, the Commission then proceeded a ainst
the plaintiif on one o the three ovijinal charges laid

iainst him by the Verasnent fecrslaly. he procedure laid
down by desulation & for investizating this charje sppesrs
%0 hive ween followed, and in due course tne Coumission,
bedn; satisiied of tihs truth of t.e churge, dismissed ti
Flaintiff from the iuvlic ervice,

iv brlefly state what nappened thepeaftery as
18 lucts disclose, the plaintlff eppealed to the Fublic
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pvice sppeal Sourd agsinst nisppunisnsent of disuisssl

f&é vonrd dississed his appeal. The pluintiff then
dﬁgﬁﬁ'aﬂﬁ obtained an order ol wertioreri Irom ihis court,
théh guashed the co rd's dismlssal of the plaintif's appeal,
rggonstituted ~ppeal coerd tnen hesrd and gllowsd the
~Fiﬁ 'ﬁiif'ﬁ appeale

ne facts belore me do not disclose ths precise
gture of the pleintiffs sppeal nor of toe board's actual
aéi&iaﬁ on allowing the appeals Jectlon 14(%} of the ict
‘makes 1t mandatory for the Cowmission to ilsplemsnt the
decision vl the sppeal foard.

i From the wording of parasgrash 17 of the agreed
ffhéﬁa, the action taken by the Commission after tie plaintii fts
gucceassiul  appesl would sppesr not 16 have peen iupleventaw
tion of the sppeal Soard's decision. It was the Commission's
decisnion that the pleintiff be downgraded and ho was advised
that he forfeited sll salary for the period he was interdicted;
other then salary already received by him, A further ch&rgaﬁf
ware laid susinst the ploiptifl and it would appesr that the :
punishnent weted out to toe plainzlil? was in respect of the
Gharge ti Lommission proceeded with efte. the pleintifftsg
Caoguittal by the Syprese Jourt,

e Yoregoing are tre relevant faciBe i now Coue
1o consicer the first o0f the three questions which is as
{ollows &

"Loas bt right oo appeal againet "any
panishment lnposed" by the Publle cervice
Comsigsion glven by section 14{1){k} Fublic
sarvice -ct 1974 (Fooh of 19T4) give the
oificer » rigit to appeal asaingt the finding
of #ullt as well z8 the sentence imposed or
does it merely give a rizht to ap weal against
the punishment imposed lesving the finding of
#ullt undisturped? ¢

¥

cection 14(1){b} of tihe .ot provides ibhat an
- oificer "shaell neve & rignt of appeal to ithw sppesl soard
in acoordance witlh this s9Ciion aiainst i

*{b) any punishment imposed by the Commission
On an clilicer b, virtue of itsg powers

ursied ths Constitution for wn offence
set out in section 12 of this scte M
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Yhe Gowms Ssion apparently holds the view that
aeatien 14(1){b) only entltles an oifiicer, who has been
unished for an offence undsr ssction 12 of the Act, to
§@?¢a1 azainst the punistment iwposed on him by the Commission,
there is no appesl they Bay zmiainast the Commission's
&finding' that the officer comaltted the ollence hie was
arzed withe wor. Urimmett referred toe the lew Jealend
state Hervices ‘ot 1962 on whieh he ssys our Publik lervice
set was modelled,  Swection 64(1)(c) of that sct gives an
:fgriwvad af ficer & rizht of appeal in respect 0f =

el any uwmaltj imposed by the Lowmlssion

on the officer under sestion 39 ur
s@ction 58 of tﬂi$ -3~ er_::

Lmamz‘lmin Saine )
ihe sow owgaland provision is much more explicit.

the rijt draeftsmen of our »¢t pade two mmjor
terations when modelling section 14{1)}(b} on tihe
orresponding section in the hew .ealand  ct. e changed
'any penalty® to tany unisbment! sadi he omitted any
Telerenge to 'any decision in respect ol a charge ¢ ade
”_5a1n&t an ofZicsr unde section 58 of thisz ote?

The reagon JOI" such chan (@ ani omissiong in my
view, is due to the fact thst, wiv reas the naw Jlgaland
vmalssion was creatad by the ew Lgaland Jtate “ervices
¢t 1962, the vijf Comuission was comstltuted by sectlion
104 of the Constit tion which elso ppecifies, but only in
seneral temma, the powers of such Commission, The rublic
vervice «et 1974 wmakes npo provision for disciplinary
proceedings azeinst an officer, ami ;0es no further than
&relling oul curtsin disciplinary ofiences in section

12 of the sct and, under ssction 16, empo-erin.: the
Commission in wide terss to meke rejulations, 5o whare
in the .ot are tiure sty provisions specifving the powers
08 the Commission te punish or penclise an officer or

: Qlf‘&cti{;g procedure’ls =must followe. .uh omissions asre
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eiiberate as toe Lomm ssion is an independent body and

rives its powers irom tine lonstitution. It is not
jéct to the control of any authority except as provided
the Constitution,

The draftsman provided for s right of appeal
nst any punizhment by the Commission for an offence
et out in section 12 of tn- sct. Secton 105(10) of the
é&ﬁétituﬁion provides:

"(10) Parlisment may provide for appesls to
be Ifrom such decisions of the Public Levvice
Commission to such rerson or authority as
Farlismsnt may prescribe,®

@ punishment of an o ficer by tne Commission is a decision

‘the Comuission. It i1s the final decision after & pracéss'
which can involve & series £ decisions by the Commission,
céfaftsman could have been . xpected to anticipste what
declsions the Commission would make in taking dlsciplinary
_‘1on against an officer and determining whet punishment to
:7lict on him in advance of any regulations made by the
nEis8ion, The Hew lZealand Act on the other hand sets
auﬁ in some detall the disciplinary procedure to be followed
and what decisions tihe Cosmission can and should make, There
18 no difficulty therefore in determinin. under the lew
alend act wh-t decéﬁion in respect of a charge madeagainst
- efficer unuer section 58 of that Act is appealable,

There is 1 ittle dirference between & 'penalty’

and a8 'punishment' but, iﬁ my view fptinighment! is ofw wider
*QOFe. ‘Penalty' is more often used where fines are involved
d'1s 8 punishment imposed for the breach of law or rule.
nishmen: ' i that whichis inflicted as a penalty. The
ftsman clearly souzht to cover ‘any punishment’ an not
ave an appeal limited to a 'penaltyt, -

: ihe Commission in making the Public Service
unission {Constitution) Regulations 1974 also modelled the
egulations on treprovisions of the State Services act 1962,
Cgulatios 20 to 27 (béth inclusive) deal with disciplinary
OCeedings,
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The Commission itsell dictated what procedure had
te be followed in disciplinary proceedings and What part

& would plsy in the proceedings, There is ne trisl of

an aseused officer or finding of guilt or couviction in the
scoepted sense wien tne Commission desls with tie satliers
fhe proceedings sace in the naturs ol an investigation or
,isﬁgxr? into a charze laic ssainst the ofiicer. If the
fﬁammiﬁéimn Yis satisfied as to the truth of tiech . rge', it
:ﬁﬁy,im?asﬂ one r more of the pennltles stated in Aegulation
j2 ‘€)¢ - ke punishaent 1s e decision which merely rellects
the opipion Ol tne wewbers, oOr wajority of tue mewbers, of
‘the Commlission thet the charge is true. It is nd I
would repeat, a [inding of guilt,

| since there is no Iinding ol sullt or sny convictiong
but merely a decision reflacting the opinion 0f the Commission
Eﬁﬁt the ¢harge 1ls trmuig, there is nothin: concrete nisinat
'ihiah an olficer can eppeal other than the cutcomeol the
Commission's declislons, nawely his punlshaent.

Section 14(1){(b) of the iot would not entitle the
officer concerned to spreal a:ininst an exgression of opinion
that the womslssion was satialied as to wie truth of the
charge su:. wust be limited by ths express wording of the
section to an appesl acsainat any puniskbment imposzed on him
by the Comudssione 4As I will indlcate later, nowever, thsat
right of appeal does .enable an aggrieved olilicer to
chellenge the Commisaslon's opinion that the charge is true,
SRegtion 1 cannot Le answered either in the aliirsative or
- the negutive since in my view there is no 'Iinding of guilt!
by thie Coumisaion acting under Aspulabtion <£i(h} which can
CBpeciiically be the gubject of an appenl,

Twe second question I have to declde is ns follows ¢

"Cun ths Mublic Lervice Lommisslon, under
resulution 22(6) of the Jublic wervice Commission
(Lonsitution) Regulstions 1974, impose any other
vunishaent upon an offlicer whose appeal unuer
section 14{1){b) Fublic “ervice -ct 1974 has bsen
allowed by the rPublic Service aupeal Loard?!
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in snswering this guestion what must be _
uypraa¢uzed is that the segulations are rogulstions nade
e Crovisions 50 section 136(4)

wons ere in forcethey have
low and the Commiselon must ablide by it
own resulstlion. .

in the instanc coee Ghe Commission, wivle the
;aisciplinar' glfences wore belng loveatljatsd, were
-apparently of the view that olfences a .adnst the law
may have Deen committed end :leclded that actlion should

i3 guoted ir Xull.

“mu. (1) when & disciplinary offunce is _
ging investigated under tie provisions of
'%@ tharse last y?@cadﬂﬁg resulations e
1t seems tnat an cffence agalnst any law
&1¢nt nava baen gommitied By an offlca
L».—{a e E yoar the oo “’:isai@n,
J&. shall refe .11 relevant
:~wwra te the Compisaioner of Pollice for
nvestiontion and for such sctions as may be
&*;401ria*e.

L G,
BTN

Q SREE W

{2} vn ilat the Commissionsr of Folice is
investigating the m@&t@r, no disci; linary
inguiry shell be helde

{3} If ss & result of the investigzation
the Cowmmissioner of Molice it ls decided
t oo prosscution she il take plsace, the
commission o hall decide whaether ornot a
disciplinery inquiry should be heli o "

absection {(£) provides that winlle the _
Gommissioner ol rolioe is investigeting the zstter no
di-¢iplinery enquiry sarll be hald,

ursection (3 oresarves the right to hold an
enquiry where the Folice declds not L0 pros:cute the
officer,

I interpret Aeg lation 24 as being in
substitution o degulation &2 parezraphr (&) to (6)
and, if a prosscution takes place, whatever the oulcone
@i that prosecution the Lomuisslioniis not empowered to

be taksn wider Regulation 24 which, zince it is ralavant,'

k|

/ 96,) ]
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take further disciplinary action under Regulation 22 in
  ?”“§ of any disciplinery offence srising out of the
gme Leets (iving rise o the original charges. I there
5 8 conviction, thg Jousiszion can got under Tsqulation
25 which I will refer to later,

: it would have begn 0pzn 1o the Lomsission to have
gsmvic%e& by regulation That, an se@littal by a LOourt, was
po bar to disciplinary avtion seing tesen a. winst that officer

3

py the Lommlssion In respeclt o any disciplinary olfgnce

 &ar geotion 1.2 of the ot vob veln: 2330 an ¢ffence assingt
any law. The Commission asde no such regulation. it could
well hiave Cconsidered that s.oh & provision woul: be unjust
14 saveuring of porsecution of the officer congerned, Im
‘tue Penal Tode thare are provisions where ¢ persen charged
with a serious . {ience may bs convicted of a lesser ofliente
ﬁutg whisre no swen orovisions exist, a person scquitted of
an of Jence cenanol at that trisl be convicied of some other
¢ifence disclosed by Lhs gvidenc-,

ston (1861) 1 # & 3 688

4.-4 , QR::W‘}} iq: .!.,? L3 il"} i'-' i\';.

I3

8t 1895 sald 3

Teg nust bear in sind the well established
principls of our oriminel isw thet a series

al charses shall pot be prepared and whelher

@ party sooused of o winor affence is acquitted
er gopnviciad, be shwmlil not be charged sguain on
the sane Zscls in a usore agsravated [orm,®

ify in eriminal law, It iz considered unjust
2 chsrze o osan with & mor ssrious offsnce on the sane
facts whore ne hes previswsly teen chargsd with s aioor
fence wnd is acgulried, bow wouli the law gonsider the
Sonverse position? oavin, Leen acyuilied 0 a number of
Brious chal'zes hLe 1s Uhen punished for & minor olfence
rising out of the Bums IuCtde

ine Coum. sslon did, howaver, speciiicnlly
the position of an offlcer «who is chiarged with
committed an gifence punishadle by lzpr sonmaent
term ol 1 yenr or zmoreé. Jf he ix convicizd Ly a

Apzulation 2% provides that he may be disaissed

i

may Lo deemed to hove Comaltted an offen e & alnst
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aG% anu e requirsd to sulfesr such penalty

s tnen diszissal ss Lne Jouslsslon say lmpose. 14 he ls

gonvicted of any offwnce Lo wihich pursireph 1 ol negulstion
'gges not &Qﬁl? ieve olvarnus Yoy those punlshable

hie muy De deemed by

oflercs under seQtion
of thy ot ard gquired to sulfer gsuch penslity less than

sotion 12 of the .

the U cﬂ@iséium Lo GLaVe CU

Gpeciiicslly unuan gulstion 25 iv is provided
" nwthif in hegulazion <2 shaell :
under Rezulation 29,

r action iak@n

ngaulatione @5 wn €5 satisiles me ths

t the Coumiasion
n waking the

regulations nevsyr intended that s person acquittﬁd
v & gourt of compstent jurisdiction should be proceeded

sednst &yain on u cherge arising out of the same facts and

an Zurther inguiry punished 10 the Consission consicered the

nargh wiss tiues

in voicing this opinion I 82 not overlooking the
fagt thast the cousission when sgtlng under Fapt VI of the

ezulation is acting as 2 domestic tribunel investligsting
an oifence arsinast diseipline and

not as a Court of coampstent
urisdliczion. il He WV,

ocun S Inomvaing (1966) 44 ”r.'mpp,
Po @00y wlrinetonts Cese, winich I have referred to above,
a8 distingulshed, In Hdogpants

g esse the asplidhnts were
prisoners who had escaped Trom prison. They ware dealt
with by Visiting Justices under The rison Huloed 1549 and
Punished by them. They wora

Ut e aentd
eonvicied of

fvison Ureach.

It wag hel’ the Jusvices
W8S 1o bar to @ SUD seguent prosegusinn because L hs Justices
_aalt #Lth the matter as sn olfence asainst discinline under
the irison nules angd did not desl with the common law oifence
§ sluple sscune. The Court in
visitin:

prior punlsbmant wy the

thet Cese stuted Lthat the
Justices could have deslt with the breach & ainst
Qiaﬂipliae i it had coms Lefore thel gven siter the
ppellont g had Lesn cohvictsd 5t nasizes.
the Jourt did not stabe whet the position would
c22n had the eppellanis i

eopellants boen aoquitted at assizes but
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d ab pe <OU Blale i

ithe itruth o f the =atter ig that th
visitin, }uﬁtiue& are deaing with

wat Lers “of internal ﬁaﬁciylim@ wi bk
wnich tiis wsurt s Ain 0o vay concermed, ™

Thet peserk while appasring Lo support the
defendants’ contention must be related to the apoesl the
aaurt'w&s nearing. The vourt was a criminal sppesl court
and would not be concerned with aspesls frowm the acticna
of visitimﬁ Juatices in any eveni,

iiowavery 10 1 am wrong in my view tnet the
ipla&ntifﬁ’s acquittal by the Court should have heen the
end of the wmatter there is still hi: success on his appeal
$0 tre rubllic Service spperls Hoard to be considered which
ié the subjlect of the second question.

iy section 14 of the ot an agyrleved off{icer
has & rizht of apy al to th board ezainst sny punishment
inposed on him by the Commission for wn ofience committed
agalust sectlion 12 of the isct. e can by section 14 complain
in nis appzal that punil hasnt was excaessive or that there
should be no punishwent at eli. If the -ppesl Fouard is of
the view thoet we officer should not heve been punished at
all thot is tantasount 10 the Hoard disasrselin: with thes
viows of the Couplssion that the charge is true. I would
0 further sumd say the ‘oard could express Lis own opinion
&8 to whetier the charge is tru-,

| Hre PimmBltt hss referred to section 14(7) of the
. Aet which is as follows i

593 The ~ppeal So rd may allow or disallow
any sppeal end tre Commission shall 1mglamwnt
Lha 6&&& lon of th Appesl oarg,.”

the ppeal soerd it will be noted : 3 not expressly
ddven any pa#@r to vary the punighsent inflicited on an
efflcer, [(hut in my viaw i8 imwateriasl, sin = the Commission
i legzelly bound to laplemsnt the decision of the joard,
if the Bourd's declalon is that tihae ofilce should suffer
NO punisbimernt, beCause the cosrd Selloveg the olficer is
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jnnecent, the Comulsslon must reinsiate tns ofticer if he
has been dlsmissed. Ury if bls salsry or yrading nas
'gégn,ruaucaé. and the soard's decision ls thst it should

-géﬁ have veen, tne Commission wmust Lake the necesgsry

ugﬁﬁgg ers: slve the neCessary ordars 1o vreinstate the ol icer.

; The sppeal courd g not Bounu by the opinion of
igﬁ&;&ammiaaian resardliy 18 opinion that the charges ars
pﬁgﬁg. section 13(9) anc {10 6f the »cft wmake it cleasr ih
-ﬁﬁﬁ;funetiona of thr oard are not s ely $0 scoept what
:thecﬁﬁmmlsﬂi@ﬁ way conslder & *Finding of guilt. The sy
- 48 elearly by way of rehearing. sectlon 14(4) empowsrs tho
Hoard to sumson witnesses snd adailt and receive evidence,

el

in @y view section 14(5) empowers thr losrd io
allow an appsel a.winst any punishment imposed by the
Coumission for en oflsnce under ssction 12 of the ~ot.
CHKcan decide thst no unishment should e infiicied at =il,
It can decide the punisiment (s tooharsh or excessive and
declde wihnt 18 the proper punfslsent,. T Cozelssion sust
laplesent ths oowrd®s decisions The Board say disallow the
appeal but it cannot diswniss the appesl and declde that ths

3
&

punishment 3 oo lenient and dscide thal 2 harsher punisbhe
mant should be impoused since iis powers sre limited to
allowing or disallewing an sppeal.

whiere an appeal v allowed By thae Appeal doard it
i8 wandate y for the Commisaion to ismplement the Jourd's
decision., In uy view 1t cannot impose any other punishuent
on the officer unless such punishwent s laplewnentation of
the Loard's decislon, Utherwise such imposition of othe
punishment woula be in defiance of the voerd's decision

and in breach of its sandatory duty imposed on it under
section 14(5) of the ot to implswent such decisions. The
Comsission may well feel disgruntled by the fact that thelr
“eCisions as resanrds punisghment of an oilficer csn be set
aslde or varied by & decision that s lesaser punishment e
lmposad by & loard consisting of officers who are subject
O thy Commisslon’s disciplinary jurisdicoion. Section

0% (13) of th Constitution pwmits srliased to legisliste
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_ifbr sppeals to be frou suweh ueclisions of the Comsission
ﬂf%ﬂ $uCh pearson or suthority as Farlliasent may prescribee.
 ’1§ plew cealand tnere is provision for & stipendliary
f*_magiatr&ta or retived officer to be Chalrmen of the sypesls
Boards

i do not snpow precisely what puniashment the
comalssion faposed whan it Lirst proceeded agelnst the
Cplalatifi efter he was acquiited by the Jourt and whether
it then dealt with the gueation of tne plsintiif's sslary
- wnen it purported to.disweiss him, ior have 1 before me the
gotual decialon of the reconstituted coard which allowed
the sppeal. ihe angwer {0 the second guestion ls = Noe

ine third yuestion 13 as follows @

s

as an of L er, whose sppeal o the
funile vervice appeal Fesrd hes beegn
allowed, neen "scquitted of the charge”
within the meaning of reaulstion J6{5}
Fubllc service Lomsisalion (Constitution)
Legulations 19747"

Regalation 26(3) is as follo s

" A ebficer shirll not be pald salary
or any mmount in compensatilon for loss
0f earniogs in respect ol 2 period of
interdiction unleas tiw Coswmissdon -
otherwise directs or e ls sequilied of
the charge,”

carasrazi 3 ol thds degulatlion Ccovels two zituations in
wy visw sc far as paysent of sglary or compensstion of
an olficer under interdiciion is concerned.

1e iiere an olflcer who has been ifnterdicted
is slther convicied by & Court of a criminal
offance or the Commission is sstisfied 88 to
the truth of thr charze properly brousht
againsgt him for en of fence covered by section
12 of th+ A¢%y ne salsry or compensst on is
payable unless the Commisgion oithervise
diracts. ihe Hegulstion permlis the Comu ssion

*
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to direect thot the oliicer be paid @ﬁiﬂ}gﬁ
galary o compenseation notwithstanding

that the criminagl or dlaciplinery orffence

has veen sgtabllishede.

b
-

The olffi er under interdiction is acquitted
the chalwe. (ere two situstions can aribe.

{#}) 1f the officer is acquitted after a
Wwal in g Court of low of an offence
grelingt tne law whare the offiicer has
been interdicted 23 &8 result of alleged
”f@f@@ﬁ azalnst sectlon 12 of the asct
and the comsission has seted under _
rggulation <4 s placed the malter in
the hunds of ihe Follce who have prosecuted

g o

e opLiicer;

(it} shere Lae result ol an investization
and or enguiry iﬁtm the alleged oifence
nss failed to sstisfly the Comsission of
i truth of the charge or where 8o satisfied
toe vublic Service sppeal qosrd silows an
sppesl ard direcis thét the oflicer shall
receive no punisnzent,

fagguittedt dn the raplation has Uwo meanitgs
deperient on whetner the char e is being invegtigsted by

Coupt or tio Comnission.

in the Jormer situation '.ogult! mesns *to azet
free oy verdict sentsnce or otier legsl process'.,
i i

in the latier situstion it mesns 'to olesr (rom

& Qhorge'.
Af the sppeal sosrd declsion ls that the officer
should suffer no punisivent that In sy view is tantamount

0 an acqgui t@.&;@ﬁswmmﬁama

Soweve, L obave polinted out thet in allowing
an appeal Ue Jeanrd way deglie the punishrent s exCessive
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and direct the imposiiion of & lesser punisghment in
which guse there has bean no acquittal in the second

5 If by the gquestion it is meant that the appeal
Hoard hes ellowed an azppeal and directed thet no punishment
be laposed on the wificer tre answer iz in the affirmative,

I am uneble 83 ftals stage to conslider whether
fthmra has been any broach of naturasl justice by the
Copeission as 1 have insuificient lnforwatlion before me.

BUVA,







