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Criminal Appeal no. 34 of 1980 

N.ATAIASI CUHUST~SE 

v. 

,tl."(,)oellunt in person 
1·;1< A. Gates for the Respondent 

Appellant 

Respondent 

The appellant was convicted by the Hagistrates 

Court Juva of assault occQsioning actual bodily harm 

con trary to section 277 of' the 1'enal Code and was sentenced 

to four years' imprisonment. 

lIe appeals against his conviction on the ground 

ths.t the learned Has;istrate ignored the defence evidence 

"hich tended to Sh01;1 thht he had acted only to save himself 

from ass8.1,lt and that the leDrned Eagistrate refused to 

let hili! call Hi tnessee to SUr!Jlort this. 

'1:h8 appellDnt is a nI'isoner and the particuJars of 

offence alleGed that he b.8.d aseaul ted a prison officer 

caus lie: him actuul bodily harm. He pleaded Guilty but did 

not accept the :orosecution outline of facts which made it 

E.,ppear tilat the assault Vias ul1)Jrovoked. He said: 

II COITlplainan t hit me and I de fen ded 
myself. " 

I:he learned l-lutistI'L\ te thereupon changed the plea 

and l";corded -

1t]?lea l;ot Guilty entered. II 
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The appellan.t I·/as LU'lrepresented. 

ITison Officer Parshu Ram, called by the 

proEJecution, gave an account of the incident which, if 

true, stwwed that the appellant had attacked him while he, 

:?ars~:u Ram, vias serving tea to grisoners. The account 

made the appellant's act look like a planned and unprovoked 

attack. In cross-examination he said: 

" I did no"c hit Accused "lith 
tr=cheon. I JlaU no truncheon. 

I pus he d rUlll away 1'r om me but 
I did not infli.ct any pctrticular bloll. 

I did not Im.eke to strike Accused. 

I did not provoke him. There had 
been no previous trouble between us." 

Appellant's version 1-;~~S that 0'$ he was walking 

tm';21rc1s his cell, he turned arol.U:d and saw Parshu Ram 

,ilth a rotised truncheon ",bout to strike him. He tried 

to ;.rotect hilr.c!01f but I{as struck to the groLmd. Another 

PI' is en 0 fficer cane and he Id him by the neck. The 

c.'·'~ell@1t had struck 1o.r811u Ram \11th the lid of a bucket 

2.nd tried to take -the tI'lU1cheon 2.way froo him. They had 

struc.:gled on the cround exclJE,n0ing blows, l'arshu Ram with 

the trunche on, D.nd he ,lith hi", fist. He h5.d caused 

Parshu Ham's face tel 11eed. 

the fol101Iil1G: thOll t,llipears on the record: 

"Court: 1'10 l1EJed to cross-examine. 

,;.ccused: I \.;ish to ca.l1 witnesses. 

court: ,ihy? You have admitted it 
in terM] not substantially 
dif:t'81'ent from what is alleged." 

'rhe learned i-iaGistrB.te later said, "I accept the 

evidence of };'.·'.i.1 (Parshu Ram)" and convicted the 

2.~JpellL\11t. 
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Learned counsel for the respondent concedes that 

this was, to say the least, irregular. The account given 

by the appellant li§§. substantially different from what 

was alleged by Parshu Ram and the appellant had the right 

to call 1fitnesses in support of his version. The 

respondent, under the circumstances, is unable to support 

the conviction. 

I accept the respondent's submission and set 

aSide the conviction. 

It cannot, hO"l'rever, be said tha.t at the end of a 

proper trial Parshu Ram's evidence wouJ.d not have been 

accepted. If accepted, it .TouJ.d be quite sufficient to 

support a conviction. The proper course for this Court, 

therefore, would be to order a new trial before another 

I'iagistrate, in terms of section 300(1) of the Criminal 

Procedure Code. 

I order accordingly. 

Suva, 

;24!Lq 
(G. Hishra) 

JUDGE 


