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The appellant was convicted by the Magistrates
Court Suva of assault occasioning actual bodily harm
contrary to section 277 of the Penal Code and was sentenced

to four years' imprisonment.

e appeals againct his conviction on the ground
that the learned lagistrate ignored the defence evidence
which tended to show that he had acted only o save himself
from sssault and that the learned lagistrate refused to

Jet hin call witnesses to suppeort this.

The appellant is a nrisoner and the particulars of
offence alleged that he had assaulted a prison officer
causing him- actual bodily harm. He pleaded muilty but did
‘not'uccept tlie proseodtion outline of facts which made it

supear tiat the assault was unvnrovoked., FHe said:

iy

" Complainant hit me and I defended
nyself.”

The lesrned Hagistrate thereupon changed the plea

and recorded -

"Flea ilob Guilty entered.?
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The avpellant was unrepresented,

I'rison Officer Parshu Ram, called by the
vrosecution, gave an account of the inecident which, if
true, sunowed that the appellant had attacked him while he,
fershu Ram, was'serving tea to pnrisoners. The account
made the appellant's act lock like a planned and unprovoked
attack. In cross—examination he said:

n I did not hit Accused with
truncheon. 1 ad no truacheon.,

T pushed him away Ifrom me but
I did not inflict any purticular blow.

I did not mauke to strike Accused.

I éid not provoke him. There had
been no previous trouble between us."

Appellant's version was that &8 he was walking
towards his cell, he turned around snd saw Pzrshu Ram
with & ralsed fruancheon whout to strike him., He tried
to srotect himsell but was struck to the ground. Another
orism officer canme and held him by the neck. The
aovellant had struck Tarshu Ram with the 1id of a bucket
and tried to take the {runcheon eswey from him. They had
strucgled on the pground sxchanging blows, Parshu Ram with
the truncheon, snd he with his figt. Ie had ceused

Farshu Ram's face to Lleed.

Phe Tollowing then appears on the record:
"Jourt: Ho need to crogs-—-exznine.
Lecuseds 1 wish to call witnesses.
Gourt: Why? You have admitted it

in terms not substantially
different from what is alleged."

The learned Hagistrate lzter said, "I accept the
evidence of I.W.!1 (karshu Ram)" and convicted the

cwpelliant.
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Learned counsel for the respondent concedes that
this was, to say the least, irregular. The account given
by the appellant was substantially différent from what
was alleged by Parshu Ram and the appellant had the right
to call witnesses in support of his version. The
respondent, under the circumstances, is unable to support

the convietion.

I accept the respondent'ts submission and set
aside the conviction.

It cannot, however, be said that at the end of a
prover trigl Parshu Ram's evidence would not have been
accepted. If accepted, it would be quite sufficient to
support a cohviction. The proper course for this Court,
therefore, would be to order a new trial before another
lagistrate, in terms of ueCthH 300(1) of the Criminal

rrocedure Code.

I order accordingly.
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