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ikl dfe Rersarum Pillay Defendant

in agiion live 4 of 1979 the pleintifif seeks
a Geclaration that upon the aarraat intarpretatiaﬁ afni'
the 188t ¥ill of Huppusasi | izlay deceased made in )
sovsnter 1364 (the date not heving seen inserted) %ﬁara
1s @ partial intestacy in so fer as the will makes no
provision for the effective disposition of his capital
sssets and tist toerelor the distribution of his aap&ﬁ&l
sscets amght to be sade in accordunce with the pravisian
of the Gtatute of Distribution 1670(Impe) or say other
relevarn. law.e

i would {irst state that the Imperial Siatute
referved to above hus upplicetion in this instence and
net the sSuccession, irobate and administration U~ﬁiuﬂﬂ§03
1970, 1f ipn fact the sald will does not deal with the

whole of the estais of the late Ruppusemi Pillay and there

is & partiel intestacys

The deceased dled on the 15th June, 1%?3 as at
which date the © "131 Opdinance was not in force. It came
inte force on the 2ng Julye 1970,
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_ in my view the testator dlid make provision for
disposal of sll his estote both real and persomsl in his
lust will and po partiel intestecy srises.

I heve found 10 difficult o understend how any
doubt arose 2s to the Interpretation of the will which
roalsed any suestion of purtisl Intestacy.

In her affidavit Sworn on the 9th day of ipril,
1979 end filed in her action the plalntiff Lumd stated
she was adviged that baving regard Yo sube-clsuses(b) and
(e} of the suid will there iz z partial intestacy in 80
far o8 the will mektes no provision lor the eifectiive
digposition of the testatorts capltal assets. Subeclouses
(b) end {e) are in the followin; Larms t- |

“{h) To pay out of the income arising from
gy residuary trust fund or from sny
part of my residusry estaste for the
time beiny remalning uncopvarted such
pum 88 is reagonably reguired fur the
nainienunce education wrelersont advances
ment or other benefit of zy deughter
Saroini Pillay until she attaing the age
of 48 . years or earlier ii she usrries.
The application of the ssid fund stall be
in the sole discretion ol wmy sald trustee,.

(¢f %o pay the belence of my said residuary
fund unto my sald wife Laxil ani oy sons
Punsmay Fillay, Vanlhkaw Pillay, Ransamy
Pillay, Subbaiyg Flllay in egual shares but
no benaliclary under this oy will shall be
antitled to demand his or her shore or sell
sortiase or asiign his or her siare except
to the other beneficlary under this my will
until the expiration ol fLive ysars from the
date of my deathe®™ ' SR

It sppesrs to we that Laxal's legal asdvisere
nave interpreted the words "residuary trust fund” and
*residuary estate™ in subwclause (b} and *residucry fund®
in subeclazuse (C) as reforring only to income of the edtate
whiich i why she refers to the lack of provision for
disposition of tha caplial cssets, On the oiher hang,
gince tie mein asset of the estate 18 land, in clsuse (o)
the reference to ¥pesiduary fund” being peld Lo the personsg
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therein named 18 Iinterpreted as referring only to the
personal estate of the deceased with no provision belny
pade a8 resurds the real estate.

shat hasy, in my view, been overlooked by
Laxwui's lezal sdvisers is the fact thet thede is an express
provision in the will conveying all the testator's estate
both resl and persomal to his trustee Leumi upon the express
trust to sell, ¢all in end convert sll such estute inte .
soney with power to postpone sule Ior zs long as the @#ﬂ#tﬁﬂﬁ
in her absolute discretion thinka fiﬁ.

¥hile the estats land has not yet been sold it
is the trustee's duty in due course to sell it and convert

it into mopey. All bDeneficinries wre sul Juris ond if

they all 80 decide the trusteg could convey the land to
them instead of selling it.

In subwclause (b when refwrring to "my residuary
trust Jund” the testator had in mind the residue of the
fund created by thﬁ'ﬁ@n?#?ﬁiﬁn-ﬁf all bis sstate both resl
and pergonal into money siter peyment thereout ¢l =1l his
Mst debts and the costs of adainistration of his esiste.

In referring to hls "residuary esiste” in subwglouse
(b) the testetor had in aind the residue of his estate,
after p&ymént of t e debts end costs I huve referred to,
witther real o personzl and this is c¢lesr {rom hisz reference

te the part of his estate remaining unconverted.

~ In clause {(¢) however; “residuary fund® is clearly

mgant to be thet fund which regaing siter conversiom of all
his eatate into woney, payment therecut ol all his debts
and ¢osts and in gddition alter pavuent of the incose the
trustase is direcisd to pay in performance of the trust set
up for thetestator's dsushter Sarojnl Fillay ln subw-clause
{(b)e That residusry fund when it comes to paysent to the
persons named insubeclsuse (B} will represent the then
balance capital of the egtate, which will include gapital
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- and scowmslated income i not capiialised - all real estate
‘#t that time having been converted into woney or notlonally
trested a8 woneys worth if all beneficisries asccept trangfer
of such land in lieu of payment in wmoneye.

Ty alsunderstending in this Instance say have
arisen hecause & persen appointed a Yresiduary legatee®
usually anly takes all the residue of the personal estate
© {Lengley v. thomasy, 5 Weits 219)s Depending on the gontext

" of the will “residusry legstee® may be shown to be intended
to mean “residusry bemeficlsry” as was held in fe Dii
parclays bBank we Jemes {1945) Chele 191.  1In that cuse
the qa&az&s& was whether the sppolintument of a reslduary
legotee carried with it the gift of all undlsposed realty.
fomer Je. sald at p.183

The general rale in such & case is in no deubt
and was atoted by Joyce J. in re Sibbs (1907} 1 Che 465,
468 ps follows

& 1t is well sattlﬁﬁ that the words
*residuary legetee”™ by théuselves prima

facie do not mpply teo real estate, thoush their
application mey be extended so az to do so
whent the context rejuires it, snd when a
testator directs his real aataﬁe te be sold
and disposes of part of the procesds, it may
be taken, I think that the aypointuent ol a
residuary lesatee will pass the test. ihat
rule lald down in 1907 is still the rule.”

In the instant case while there is no specific
mantion of a realduary legatee the testator clearly
intended that his wife and 4 gons share the residue of his
estate. In my view th:t was clearly the testator's jintentiom
and 1 80 hold. There was not in my view eny partial intestsey
and the testator in his will effectively dealt with the whole

f his estale.

I therefore decline to smake the declarution

sougzhit by the @1&inti££'haxwi.
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