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In aCi.1onl'Jo. 4 of 1979 the plldnUl.t Ill'" 

" l1eobratiQ;n ulat Ul;JOl'l tJl@ CQl:'l"Oqt .1nterpretau.Ql.l ot 

tLe las;:. liiU of Kuypusillinl allay deeee.se4 made 1l.I 
E\OV~!!Il;:. .. r 1964 (the date !'lot bav~ ;.l.e 1nsertGd) thOft 

is Ii pe.rtial inte.tacy in $0 i'ar u the .... ill _xu no 
pl:'ovidon tor the e.t'te<:tiVG d.I.$p<)&it1on or b1s eap1tal 
afuH~ts and tL(~t t .. ere~or the di.t.rUmtion oK his omp.1ta1 

assets ,~t to blillllade in ilceort1anCle with the providoa 
oJ: toe 2\tatute oi. D1:Jtributicm 161O(Imp.) or Wly otb4tl" 
relevl,l-tic lw. 

1 WO\lld .f1rat. state that the Illlplitrittl llt.atute 

rdllln'ed to <toove l!"a& applil'Jacion 1n th1a iMtanoe It1'ld 
",~, 

/0, 

r!<) t. the i;UCCft3Ai 00, FI.'oOOte ana ,i\dtlIiniatraUon Ordinatl104J. 

1970, it' in z'aot tl1l!! aud will does not d.eal with the 
whole of the fI&t~~., Qf the 1 ... 1,0 KU~lpu$_l P.111ay and there 
ia III jlartiJill .h.-testacy. 

'tho dacll'asod died on UHf 15th June. 1970 u at 

which d'1ttl: the Fiji urdina.nce Was not in .force. It caae 
into force on til@ 2mi July, 1970. 
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In my view thetOl1lt.<ltor ,lid 1Il .. lut provlaion tor 
l1i.$:poaal ot all hili eat41te ootb real and pet'!50ua 1 in M. 

last wl11 an" no partial in",estttcy <>.1"1698. 

I r""ve found it difficu.lt to undtl.l.~$~n~ how my 
doubt iIU"OlHI' ~18 to the int~rpr~tat.lon of the w11.1 wiUch 

rats~ any ,question ot partJ.,lll lnt$&taoy. 

In her a!'tld.<iv1 t swom on the 9th day ot j'prll. 
1979 liInd fUIKl 1n 11,,1" act.1Qntl!e pbtinti.t'.t L~ stllteti 
llIDe V$S advised that haVix1d ra!~lu'd to liIub-chuses (1)) aDl1 

{oJ ot tim aa.U w111 there is a plU'thl intestacy in 80 
tar u.s til. will lliUea no provl.11ion .i.'orth,,,, <ilt!~tive 
cUapo,d tion or the te6tatol"· $ ca...,i tal 4Slhlllt.S. Sub-cla\IaM 
(b) and (el are in the tollowin:;l:.lu'l!la l-

(01 

1'0 payout 01' th"~ i tleome ~.risir,"i5 !r'01II 
my residuary trust lund orfl'Olll any 
,!Jurt of my t'~aiduary ecatlllte £01' the 
tJm. b.j,n~ ~.unit:iii: \.Inoo:nv~rte<1 I!UCh 
sum t\ 8 1a reasonably t"equired lor the 
m3intenanee filduoatlQQ £u-.,t~ Ilflvar:wG­
Mnt or other l'ilen&!it o! my ~i;Shter 
SoIU"Ojn1 Pillay unt:l.l .he attains tM 8,4. 
ot~8' yeal'a 01'" ct61'Uer U she llIIAiU"I'l ••• 
tne appl1eat1on ot the said fund. lilt,all be 
in the ilOle d1,scretion 01: my aaid trustee. 

to ~y the cd_co of llAy .aid rea1d.uary 
tunc. unto !fly .!Mid w1te L.a .. !.1m.l illY aona 
~_Y P111ey, Viatlikalll t1'1l1ay.RauatIJ 
Pillay, ~ubbaiya PUlay in equal shafts but 
no bene.£1c1ary \.Inde:' this my will allall be 
mt.1tled todell".and his or hill" ahare Qr •• U 
mortga..~. or liUIS1gn his or her al~~re except 
to the ot:htlll' bend'}.cilOry uU(:Mir this lilY wiU 
until the ex;p1ra:Uon 0': !ivlt Y#.IMS trom the 
(bilte of: my death." 

It ililpears to m4 th."lt LaX!!U t s le$lll l1dv1aora 

have interpreted the worda "~61;1uary trust tuna'" and '0 

"reaim.liU-Y ~I>tate" in sub-cbuse (b) and "resid';'l£ll'y :£unci-

1n sub-cli',use (c) as r0f"'M'itl~! only to Im:~ ot the estate 
whiot. 1s why all& 1'&£&1''& to the lllck or proVision tor 
disp¢ait10n of the capital IlSlie'tS. Oil tl'IS otft'il!T hand. 

sioce tlHI main asa~t ot the estate 1s ll!lfld, 1n cl.?lUl.lle (0) 
the re!e;'ence to *l'IiIsldl.laI"Y !\.l.fld." Deine; paitj: 1;0 th~ per8Ol18 
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tbere.in named 18 1.ntet'pret4ld as referrIn;~ o.nly to the 
~raonal esute ottb. deceQed with no provIuon be1nlJ 
Wilde QS t't};;;ard& the real. estate. 

\ih~t baa, 1n my v1ew, been overlook.ed by 

l..axIli1'. hEal advisers is tbll fact that ther'll is an __ re .. 
pr'ovl5!on lnttle will ccmvlfylng all the testator- It .. tate 

I both real ami. personal 1;0 his trust" tAD! upon the .xp ..... 
trust to sell, call in lImd conv«'Ir't all such eat~t. into 
m.o.ney 'fIl ttl PQwer to postpOne sale 101:" as lOll,s as tile tI'wi'MeJ 
in ber absolute dhcretion thlnk$ tit. 

whUe tn. estate land has not yet j:)lMn $old 1t 
18 '&lIe trustete's duty 1n due CQUl'ae to seU .1 t and convert 
it into !I1OIley. i\ll l:;;ooe!1ciarlea ~. auJ. jur1a and it 
they all 80 decide the trustee could convey the bnd to 
the1li instead ol sutll.1t1,t .1 t. 

In sub-Glauae (b) wlnm referring "to "illY r.siduat'J 
'tl'\I:Iot; i'und" 'tl:le teliltator had lnmina t.he re,i#1due of the 
fWl<:1 ereatf.!d til the conv'ltraiol1 o£ all his ~at;~.i't. both hal 
and. lo-'eraoul. J.nto 1lI000ey 4fte!' .{::'ftyaen"lO tautroout oJ: all bJ.a 
Juat debta and t.'1& co~ta o£ adlUnls'trat1on of Mil e3tat. •• 

ll'1 referring to his nreaiduary est4t.~ in aYb-ohu·e 
(e) the 'teet.liI'tor had in IJIlnd th<: res1due ot his e,tate, 
a.ttCt' paymGt o£ t Cit "bta and (lINt·. I bave re!>U'l"e4 to, 
W!I<lthtU;' real 0$' lilOrIJonid and thia is clear lrl)ll hi.s rete,'" 
to the part of lih estate remaining unconverted. 

1a Claua. (0) however. "residuary tuna" is clearly 
autliiJlt to be that tund wInch rei1iainJil ,,1'1:01:' cooverslon ot all 
his •• tate into lIlOIle1. payment thereout 0,£ all hia debt. 
and. costa and in addition atter paymGt ot tbe lnCOflllli the 
truatae 1s .U.rected to pay in v,:vrfOt'!!'lllificct of th~ tl"\.l$t "aet 
up Ior tnetelltatorts daw.;lltGr SaroJn1 Fillay in aub-clauae 
(b). That reaIo.uary i\mct wh.m it oomes to pa~,,'nt to tIlo 
persona named insub-clau$e eb) will represent the then 
balance c8j;c1 tal 0); tho (U.ltl1tO, which will include c~lpl tal 
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and accumulated !nCOIlIe if not capital.tsed .. &11 r*al estate 
at th;jt time hlllving been convl)rtEKl !flto moo~ or notionally 
treated aa iIIoneys worth it aU benO'ficiax'lea accept tt'8nster 
of sucb land in litIU oJ: Pli~tmt in money. 

'l'h~ lidsunderstandinlc; in this instance !!}q have 
arbon l'XlIcause a person appointed a "residuary le,tstee'* 
u5ually onlyt.akes ill the residue of the p11rsonal estate 

(Lanl!!ley v.U)OIIlas. 5 \i.ft. 219). Del~endirl8 ontne oont.n 
ot tile will "res1dWllry legdEMI" l!UIy be shown to be intended 
to !\lean "residuary benetic1ary~' as was held in fie 1:;31.tx, 
f:i!!rCl~lU BW v. J., (1945) Ch.n, 191. In th~t C:;U'G 

tIl4J quest;1on wu \<iIttether tne appOil'ltlll~nt of a rM.14lJary 
b~at" eiiirr1~ with it 'tile ~£t of all undisposed realty. 
HOllier J. said at p.193 , 

'the geno'tl'al rW.e in such a case is in no doubt 
ilInd n$ atated by Joyce .I. in re Gibbs (1907) 1 Ch .. 465. 
468 lUI follow. t 

It It 14 weJ.l settled that the words 
"re$iCluary legatee" 'by thhselvea prima 
facle do not spply to real est.te. tbou;i!b their 
appUcllt,l® _y be exten4ed .. all to do so 
When tne context requires it. and. *hen II 
... tator directe his real estate to be sold 
and diapoMs 0:£ pa.rt o£ the proceecls. it may 
be take, I think that the IJI'i!po1ntment or a 
res1duary le~at .. w111 pass the test. 10at 
rula laid flown in 1907 1a still the l'\Il .... 

In the instant case 'll'tUle thore Is no apeci:£1c 
mention 01 a residuary le~atee the teat~tor clearly 
iuteooe« that hi. wife and 4 .ons ahare the ~aidue of Mil 
estliite. In I1iY vi.,..., thL,t waa cloarly the tlt$tlilwr' a inttmticm 
and I so hold. Thel:'1J w. not in lily view any partial inte.taoy 
and tb.il! testator in his will d'tect1vely drut with the ,whole 
01: 111a eatate. 

1 'thare.fo·re (leclin,,. to make thlt dt'lOl~Uon 

I!WIJ~l'lt by 1>11" plur:rt.1!f L~. 
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