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Ti13k Dhari l~ppellant 

~m-:i -

i{esponden t 

• 

The 8ppallan~: 1,'1a3 on the 13th day 01' December, 

1979 convicted by trle r':a:~istratef s Court Suva of the 

offer:ce 0.1' ?ail5. 

)1atLons 6 s: 'J9( 1) of the Ijnployrnent 

}ie W2S fined $100 and ordered to 

".: e ';.f:':;' s-- or::. the S{l:;;e day accr,li tted of the offence 

\'::)(1':-= "Dry section 

Ce,p.. 7:5 ~ 

to was acquitted. 

nnd ~efo~e the h92rin; of ti:e eal a furt::ler lSround 

t the le·?,rned tri:31 rI3gist:::ate erred 
in 1 ;:-:·"r et~d 5+tl fac t; w:len he h r:: J_d that YOI.i.r 

i ti':n~;.:..~t> r,'i::~S l',:(le nem=!loyer'·l of one ~_"~Yr~)n. 

in ,f~lct t}18 t8.~d ~Jermit, t;1i.rd party 
-·rnd IDxi ?~::;::~.:i.,s tr:-Jti8rl ;_40 It :JBS'1 d,id not belon(;; 
to r l)etitioiv?r eLd tLiere '.{as no '5! rlidence 
',J--. drivin recccd ;,>?:,:)t 0;1 the sd,i·J. ~':AGU[{jIo 

I 
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CqfjS the se:rte~Ge 6nd 

i.r; 

2r1~r c0~;~()~2ble tribllnal 
~ot ~8Ve been so 

ts "lEel the circu:nstances 
C''JS7::S 2warded is 

:~-'Le JJ3:2r':1~:d_ trial ~',D .:;tr2te ~::r:red in law w:'18n he 
Le.il,sd to ciCCS:;t ye: ~C l·,eti-::.ioner's evidence _ in 
c~ief ~ithJut testinc 11i5 credibility in cross-
8X;:::ti.lir:&tion c'J1d tc:us Ylo-:: havin.,:: his '3vide::1ce 
shallt=:'rl,;ed, contI'o\;e:cted or tested. 

L:,::l"e is no cross CiIJpeal oy the J),i.rector of Fublic 

Eowever, in 
Vii~'tl o . .:~ t!l(~ ij,"Y'I3-S;UJ.;'-l{'i ty G_L~ t;he trial which counsel for the 

res.[JGr:..dent cO~'j,cedes a crOS[3 af),t)eal may l1ave been desirable for 

reacon3 \~licil I will refer to later. 

dUY'i!l...:, 
ir.t'e2> ,12r~i ty to which I have rei'erred occurred 

trial. \<J;-:lf?ll ttl:_~ C'l)l;Jt::'llant ga'le evideQce on oa.th in 
.~. t 

e;G~r;lination in chief the 
magis tra-te .inte0I an i;;ri to not:i.fy the i':::oli;-::e Fro;secutor that 

there ~as no Deed ~o cross examine the ~ccused. 

e Pro;~er:\lting Offic2r Vl2.S. concerned he 
,3,ccl1sed 2~1d obtaining 

rrosec;ution 
~, 

i':", 1 ;;'i 

i 
r his coun3el 

scution not to cross-e;{an.ine that 11e totally 

This total rejection 
oCcurred ','/~'ien tLe ~aa~.istrdte could net have Y.J1o'JvTI +trI12,t other 

~itD':;3ses the ~?ccused ini>=:nc:.f}d cc3.11in.:s and before hearing the 

"via,s 31:30 
It 

t~e app811ant f s evidence before he 
In a }>Js.i tion :l 

h:.ts evi + ~}:0 ~vidence led 

i l'r,;-:gulEJ . .ci ty 



con-

vic-::ed :~i;:lCe tr-_8 Director of Public Pros8cu-r.:-ions has not 

cress 2..ppealed ;l.;ainst ti:~c 8cqui ttal in -;::" ce first count. 

'-,.t1er: I C;::ur>~ to .fully consider t~l.e evi·jence and the 

jUd~Tn.'211t there 'r/ere other J18.":':"cers in <,yhish in my view the 

ma~ist~ate erred. 

·~l":.e :S'j'Dstz.ini::ive ch~:;ri.e a,.:.;a,inst the a)pellant was 

fai.lin,· to produce records of 'vlo.;;e paymen t;s on demand made 

the prosecution 

9 of the ;1nployment 

Act was delivered to til.. arpellEnc and he faLled to produce 

a rec.:ord 0.,' V!-3.::;8 pay:nent:.3 of his employee nagur and all other 

Til .. :: ,'nazis t,r~1te in his judgment said :-

"':;1 
T -' . 

e "" strste sccep~:~d indicates 

prorni:::-.ed to prociuce records. ~,:owhere in tile Drosecution 

eviriet:ce l3'" tl"le:;:--e any evidence -t:h2t the accused did not keep 

rer::o rds O! I can only {3.SSUii"le tL.::"t beCa\_lSe the records demanded 
... -. 't< ,-,., ,.,' - .. -."...~-\-,- -"~("'1"""led +-'~,.,+ '-!-r"ey ,ll'1' not ""ere r~c:,; )'coc.uc-eo. ---L.e- ;~!a6l...::; l,l'~ '-,1:::: '':;:: .• ,,)0 --,It ~~ ""'IIC" '-' .I..... ''-<'- ( -

exist 'ina since t~-:'8y tl<:.-,-f- exist he could not comply with 

the 

requires 
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requires i3.ny employer 

to product (j.n-::er :::<lj",'~) any :::-8'C~)rd3 re(l.lJ..ired by the employer 

to be ~e9t by him under the l)r'ovj.sions of the ordinance. 

FaiL:re to comply with a proper noti·;e duly served is the 

offer~ce a~-id it .1. s immclterial whether su.ch records exist or 

not. It would be no defence for an accused to 

has kept no records which by law he is required 

alle8e that he 

to keep and 
he 'Has not guilty of faili.!\:; to produ.ce suc.h records on 

demand because he could not prod~lce somethIng VAlich does not 

exist. 

In my vi ew the pros ecution established the ,",ctil t of 

the eccused on tf,e substantive offence but since there has 

been no cross appeal aGainst the acquittal there is nothing 

I c;~.n now do about tI1e Go.tter. 

I do not lc'1ow' why the prosecution cherged the 

accused ','li th the al ternf~ti.v e c!'arse o.f failing to keep a 

record of W368 pay-men."f~s of cne I':agur for the period I,'lay 

197:3 to ;;ay 1979 in view of the evidence given by the t;yo 

labour i~spectors. It may be the prosecution "mnted to 

cover t{~e tU2ition ',vl1 r:.>re t:ne nOT:ice given to the accused 

fIl.l,::/ t (iB he }.5 -Co bf:: rj.ef '::?c t 1. 'Ie and tl'j,:::; pros ecution cou.l:l then 

seek to rely O~ ~ 

1979 the dates iJ.llegcd in the l)art.iculars of the alternative 

ef ~'cnce 0 

The notice siven ·to the accused required him to 

r,rO(·~l.,o .. e (1'-1"'""-""" ,......,-~'""l ·'~·C!'·e" .., .... pro"---dC TOT' the em~.olo~yee 1",iar::ur l:-' , __ " .1 \,Cl.. .~1..LJ..o..) '''~~ .. .;;. ,~ "- ........... .:.:l - - '-' 

for p~:::riod Janu8.ry, 1973 to ,July 1979. 2~a~;ur on his own 
;;ay 1979. 

but 

·,ctors si:ated the 



If all the 

accu3sd l~J.~~d L:O ,'io ":,';:,.'3 ":i'OdiL e ;3 record of ~.;ja,ses paid to 

l',:a~u:, 8Ild ':;;)C; I'scc.:--d 2);h:a.f'ed on cheque b1)tts that would 

," "record o:{ '1Ia.:;e paYi):en ts \I kept in c08pliance 

wit~ 2e~u12·tion 6, however, ous't contain all the 
particulars --:eferred to in t.:rle regulation as a.re applicable. 

I can find no evic:'ence on t1~e recor'd th;'1t t:ne appellant 

vias ~;ver 2sk2d to prOdtH:e su,ch a reco:"'""'d of wage payments. 

On t(F~ :.?~l ~.ernati ve c~·i8.r6e I do :lot consider the prosecution 

established a prima facie case. 

There is more serious crj.t.icism hOvlever of the 

'There is no findind; of any relevant 

fact. iie exp£'essed his view that three aspects of the 

These 8spects were :-

). .... ' ;"', ~', 

IS employer and was a 

,-\S ce ~:Jrd_s the alternative charge the 

prosecu~ciGn ~1ad to '2st2,blish that the appl.icant was an 

em:ploj"";;r of i"i86ur and ~}t for the period stated in the 

charge l~e f~iled to keep a record of wa~e payments 

19( 1) of ;;}le Employment 

If the ifi-4,:.:;i,si:rate pr0)erly considered this 
y~ " .:... 
.'. 1.'-' ~ 

r tuo busy to write lengthy 

/ 
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W:'~""',. (1\ ~'\ , ..j., , -1 t 
-- '..... I ..c..V21Y· S;.1C~-l ,; en lr sna.l_ "I excep -' as 

oti:'3r"rfi.,se expressly 1).L'O'J,icied by this 
CC<ie 1 be 'iiTitten by the presiding 
oi'ficer of t.he c01.1rt -Ln English, and 
shall contain the point or points for 
determination, the decision thereon and 
tDe reasons for the decision, and shall 
be dated and si,sned by the presiding 
officer in open court at the time of 
pronouncing 

Provided that where the accused person 
has admitted the truth of the charge and 
has been convicted, it shall be a sufficient 
compliance with the provisions of this 
subsection if the judgment contains only 
the finding and sentence or other final 
order and is Signed and dated by the 
presiding officer at the time·of 
prounouncing it. 

(2) In the case of a conviction the judgment 
. Shall specify the offenc e of which, and 
,the section of the Penal Code or other 
law under which, the accused person is 
convicted, and the punishment to which 
he is sentenced. 

(3) In the case of an acquittal the judgment 
shall state the auence of which the 
accused person is acquitted and shall 
direct that he be set at.llberty,.ft 

t pC03ec~~or did not 
-~~0~ tol~ by th0 8e· l3trate there was no need 

ed. There were facts 
3td.t~:cl 8j-th.,~' acc 1,.2sed ·,'11'1icb. '(,"ere cl.-::arly established but 

,)ctecl E<i1::irely by the m:::\zistrate~ 

te on 

and 81.1ant i:3 d.cqui tted". 
(: ':C··~d. 
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