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IN THE SUPREME COURT OF FIJI (WRSTERN DIVISION)

AT LAUTOEA 00000

Civil Jurisdiction

Action No. 1859 of 1977

DETYEEN: BODH MATI SHARMA d/o Chatter Pal Singh Plaintifr

ATTD NATIVE LAND TRUST BOARD Defendont

Mr. M. V. Pillai Counsel fTor the Plaintiff

Mr. 4. Qetaki ' Counsel for the ITefendnnt
JUDGHMENT

In April 1972 the plaintiff became the lesses of a pizce of ¥ative Laxd
Trust Board agricultural land at Vuda Point. The Wative Lond Trust Board gave

its approval on 11th April, 1972, and the rent was fixed at $100 per annum.

By a letter dated 3rd July, 1972 the plaintiff asked the defendant Tor
- permigszion to convert 3 acres of the land to commercisl premises on which sghe
wighed to establish o grocery and drapery store with a liquor departvoent,

and 1sater a guest house,

In reply the defendant by letter dated 5th July, 1972 soid
"I am to advise that it 1s in order for you to

operate a store for the sale of groceries and drapery

within your lease but the Boerd objectz to the selling

of liguor or the operation of & guesthouse on the

demised land. The approvel is subject to vour agreeing

to nay an additional rental of 3100 per anmun for the

privilege granited to you by the Board.” (sic)

It will be noted that the defendant did not deal with the gquestion of the
conversion of three acres of The land to commercisl premises., DPresumably the
defoendant was prepared to leave the whole of the land s en agriculfural lezase,
but to allow part of it to be used for commercial purposcs for which it wished
t¢ incrsase the rental to 200 per annum. Tt is difficult to see how this could
be reconciled with regulation 19 of the Native Land (Leases and Licencos)
Regulabions which sets out preciscly the classes of leases that may be lssued.
Although the plaintiff's letter did not specifically state thet the store was

g11i1ll to be erected, it is fair inference from the wording of her lotter thiat

]

this was the position.

Plaintiff's sclicitors wrote to the defendarnt on 27th April, 1973 referrin
to the Board's letter of Sth July, 1972 and asking for the Approval Notice

dated 11th April, 1972 to be cancelled znd two sepafate Approval Notices to be

izsued reflecting the division of the land into commercial and agricultural
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cot. shere ig no record of any reply being sent to this letter,

The pleintiff herself then sent a letter dated 24th January, 1974 agoin
asking for separate leases for the two portions of land, and also making i%
rquite clear that the ercction of the store was being held up becauze she didn't
3~h§v¢ o lense, Tresumably she was referring to the fact that not only did she
'5, not have o lesse specifically permitting commercisl usage, but that she had no

lecse ot all even though she hod pald the required 3130 survey fee in April 1972.
To this the secreftory to the Board replied -

"further to what I have written I would like %o state
that on no ogecasion had the Board made any indication that
the area presently under lease was to be etripped {sic)
into a commercial 22 well as an agricultural lot. Howhers
did we olgo gilve you pérmission to erect a special building
for uzse as a store®,
If the Secretary had written anything further os sitated, this was not
produced to the Court, snd in view of the previous correspondence to which I
©have already referred the attitude taken by the Secretary is rather difficult
to understand. The plaintiff had asked for an area of the land to be converted

n

:tc conmercial use upon which she wished to "establish” o store, and the
approval subject to the payment of additional rental would nppear to be tacit
‘approval of the plan to separate an area for commercial purpeses, and there is
‘nothing in the Board's letter of approval to indicate that such avproval was
only in respect of an ewisting building on the land. Bither the erection of a
new building or the conversion or extension of an existing building must
hove beecn contemplated. On 5th July, 1974 the plaintiff sent the Board the
plans for her store and presumably there were further representetions by the
plaintiff fo the Board, either in porson or by phone - becruse thers does not
cappear €0 be any [urther correspondence tTill 12th February, 1975, when the
Board sont the following letter -
"I refer To your request to build a store on your above

gucted lense and inform you herewith that it has been approved

gubjaect to our receipt of your written agreement to pay an

additional rental of $250.00C over and above the current figure,
effeetive from tet January, 1974. Your rental commitment would
therefore be $350.00.

May we please have your written agreement to pay the
enhanced rental of $250.00 as above stated.”
It will be noted first that this purports to backdate the incrsased
additional rental to the previous year even though it must have been obvious
that there was no store operating, and secondly thot the exact amount of ront
due annually is for frowm clear. It would appenr that even Mr. Kini the person
who wrote the ¥ative Land Truat Board letter ieg not clear what the ftotal ront

is or wag meant to be. He was of the opinion that it was 3350, but the
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Cplaintiff who paid the additional rental of $200 for 1973 wes t0ld when she went
o to vay the rent for 1979 that the total rent was $450 per ammum back-dated o

Set Janwry, 1974 which rent she has paid until 1979. And demard notcs from

ﬂativn Land Truat Beard thoreafter clearly indicate that the Native Land Trust

- Ronrd avthorities in Suva also consider tht her toial rent per annuz is $450

bY

Mr, Kini wrote a further letter dated 25th Octobor, 1976 which is

"Turther to my letter fto you of 12th February, 1975
pleasc be expressly informed that fthe conditions on which
you wore given approval to operate a store on your holding
was payment of enhmnced rental by you to 3350 per annum
affective from tat January, 1974.

Lpart from this fact, please be expressly informed
that this Bogrd has never, at any time agreed for the
excigion of any part of this holding for commercial
purposes and therefore you are not obliged to claim
compensation upon the expliry of this lease and reversion
0f the holding to the Native Owners.

To all intents 1nd rurposes therefore, yours ig still

an agricultural lease.

Thiz makes it guite clear that so for as the Boord was congerned this was
always and remalned an agricultursal lesse, and wes never o commercial lease so
“ithat fte rental should have been calculated as for an agricultural lease. I
Cthe land wos to attract o commercial rent it should have been converted to o
somimereial lease as the plaint ff requested. The lettsr also makes cleor that

'3the incrensed rental, even 1f it could be justified for an agricultural lease

under the et or the Hegulst ions, was in respect of the operation of o store
on the premises. It is common ground thnt there is not and never hos been n

store opernting on the prenises.

oo far ng the plailntiff wng concermed the whole exercise wos for the
©purposs of erscting snd opernting o store on o portion of the lard which was to
be converted to a commercinl leanse. She was frusirated in her efforis by ths
- Board's refusal to give her = commercial lease together with her failure to gst
Plonning permigsion from the Local Authority to build the store. Whether she

- wou uld eventunlly have got planning permission is impossible to say st this

- stage but the first obstncle wns the fret that before it would cond der giving
Cpermiseion the Local Authority wanted a site plan which could ohly be

supplied by the Board, or if the Bosrd was premred tc issue a proper

commercinl lease for the land. This the Board was uwnwilling or unable to do,

ond oo the plaintiff has suffered domnge nnd cleims as follows:-
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Specinl doamages -
(n) repayment of excess rent, i.e. $1,600;
{(b) cost of building plon specilications; 340

(c) loss of income from st Januwry, 1975
at the rate of 35,000
DET annium;

and general domages.

The plaintiff is certainly entitled to have the oxcess rent repnid.
It wneg improperly incrensed in the cirvcumstonces, ~nd since the increassed
rentel wns conditionnl upon the operation of o store 1t would cnly hove heen
Payable, if at ~ll, when the store was erected nnd commenced operations. The
_ foet thet the store wos never erected and could never operate was due te the
S inability or unwillingness of the Board to issue o commercial lease - or even
an approval netice for n commercinl lease ~ or o Site plan even though the

Cplaintiff had paid the survey fee.

The plaint i will =lso be given the cost »f the buillding plan specifica-
tions, i.e. $40. This expense was incurred by the plaintiff in the reasonnble

Lbelief that the Board was giving her, or would give her o commercinl lease.

With regord to the claim for loss of dncome from 1st Janwary, 1975 ot the
rote of $5,000 per onnum, I presume that this merns less of estimated profit if
the store had been able to opernte. However fthere was no evidence that the '
cplaintiff would have got planning permission from the Local Authority even if
. the Board hnd been prepared to give her a commercial lease. And the evidence

3

{

g te likely profit woas much teo vogue. The only evidence was by a storékeeper
‘op@rating o store some miles away from Vuda., He wag far frowm precise and it iz
.really impossiblé to draw any sort of compsr ison, There are far too mony
. imponderanbles,

In the event therefore judgment will be given for the plaintiff for
special dnanges only in the total sum of 31,64C, and costs to be tnxed if not

cagread.

(szd.)
- LAUTOKA , ©. 0. L. Dyke

- 4th November, 1980 JUDGE







