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JUDGNENT 

In ;,pril 1972 the pleintiff became the; lessee of a piece of Native bnd 

Trust 'BoCtrd o.gricul tur.'ll L2nd at Vuda Point. The Native Land Trust Board g':}.V8 

it" approv.,\l On 11 th April, 1972, ~nd the ront was fixed at $100 per :lnnum. 

By a letter dated 3rd July, 1972 the plilintiff asked the defendi'.nt for 

permission to convort 3 Clcres of the l:::.nd to commercial premis8s on which r::ho 

\·lishecl to establish 0. grocery and drapery store vith a liquor departmnnt, 

lnd b.ter 3 guest house. 

In reply the ddend·mt by letter datod 5th July. 1 972 said 

tIl am to advise that it is in order for you to 
operate a stonJ for the 82_18 of groceries ,'1nd drapery 
loTi thin your leasG but the Board objects to the selling 
of liquor OJ:' tho opert:ttion of ti gUGsthousc on the 
demisod land. rrho t.;~pprovf.~l is subject to your agreeing 
to [.lny an o.d':litiollal r ental of .)100 per annum for the 
privilege gr"nted to you by the Baru-d." (sic) 

It vlill be notGd tho.t the defer;d8nt did not defll loTi th tho question of tb) 

conversion nf thrGQ [teras of the lend to cOHilllGrcial prer.1isGs. Presumably the 

dsfonclant W·~~S prep;~lr8d to loave tho whole of tho land ns <::.n agricul tur3.1 loase, 

but to allow port of it to be used for commGrcial purposes for vJ"hich it l r,rishod 

to incre."lse;· the rental to $200 pOI' annum. It is difficult to soo how this coald 

be reconciled \i1Ji th regulation 19 of the Nativo Land (1838GS and Liconce;s) 

Regulations I'Tnich sots out precisGly the classes of lensos thcd:; m:J.Y be iSfJuud. 

Although tho pldntiff's letter did not specifically state that the stor~ itlCiS 

still to bo erected, it is D, fair infGrence fTom the \'J'ording of h~r lc,ttr)r t;J._·'.t 

this ~~lS "the position. 

Plaintiff's solicitors wroto to the defendant on 27th April, 1973 rofQrring 

to the Board's letter of 5th July, 1972 and asking for the Approval Notice 

dated 11 th April, 1972 to be c'lUccllod ,cend hlo separate "pproval Noticos to be 

issued reflecting tho division of tho land into commercial and agriculturo.l 
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lOi~j>J8. ~_'hGr(j is no record of an,] bc:ing ssnt to this letter. 

The pl2,intiff hersolf then sent 8. lett8r datcct 24th .Janue.ry, 1974 ,':lgn.in 

asking for 3ep;Jr~lte leases for the tl!JO portions of l;lnd" flnd also illiJ.king it 

quite clG[~r t118,t tho orection of the store lrJ;;lS boing hold up bec3,uso sho didn't 

huvc ,~t 10'-;';Jo. Fresumably sb.G Nc~G refGrring to tho f:lct thCl t not only did sr,c 

not hr.~v'o ::l leE:~s8 specifice.l1y permitting commercial US El-gO, but thnt she had no 

lGC-SO C~~-C [tIl evon though she h.~d pn.,id the T\·::qui:cod :1)130 survey feo in April 1972. 

rILo this the sGcret.c:.ry to the Board replied -

"Further to lihnt I hnve "ri tten I ,{ould like to stn tG 
th:ct on no occ:2sion h:cd tho Board mnde nny indication thnt 
the El.rOa }Jr8sently undor IG21se vas to be stripped (sic) 
iEto a comrnerci::ll 8,3 1<l811 as an agricultural lot. Nm<Jhere 
did 1;0 nlso give you p,"rmission to erect a specinl building 
for use as a storeH

• 

If the Sc;cretnry had written anything further as stnted J this vns not 

produced to the Court, and in vim'! of the previous correspondence: to Hhich I 

112,v8 ulroCldy referred tho attitude taken by tho Secretary is rather difficult 

to undorst::ncL Tho plaintiff hn.a ~lsked for an area of the land to bo convortod 

to commercial uso upon which she wished to l1establish:! n store, 'lnd the 

approvtLl subject to tho paym~Jnt of addi tioned. rental 1/Jould {lppear to bo 

approv,':11 of the plan to soparate t:Ln area for commercial purposes, and there is 

nothinc in tho BO,':1.rd r s letter of 'J.pproval to indic.2to that such 2l:JprovD,l \'J'!.lS 

Only in rcspGct of an existing' building on the land. Either the (;rcction of ,;-t 

new' building Or the conversion or extonsion of an 8xis ting building must 

havG bucn contemplated. On 5th July, 1974 the plaintiff sent the Bonrd the 

planB :for hal' [,:-1.:;oro and prosumably th::;re were furthor r(~preDcntE;tions by the 

plnintiff to the Board, oi ther in p,,:rson or by phone - bec,·'use tl18ro docs not 

app0i:.:.r 'tIJ be I.~ny further correspondence till 12th Fobrwrry, 1975, TtThen the 

Board sent tho follol,ving letter -

"I refer to your request to build a store on your Clbovc 
quotc.;d lensG ,:lnd inform you hOrGT'lith thtlt it h.~:.s boen approvod 
subjoct to Oill~ rccoipt of your 'l-vrittoD agreement to pny [tn 
ndcLitionn,l rental of $250.00 over ,:lnd above tho current figuro, 
offGct:lv8 from 1 st Janu;],. y, 1974. Your rental commitment .,Quld 
therefore be $350.00. 

Nay HO ploi1se ru.1VO your l,'lritten agreement to pay the 
Gnrnnceil rcntnl of $250.00 as :.lbove stnted." 

It vrill be notod first that this p1ll'}lorts to bcLckdate the incr(!2csed 

aO.di tiol1.Ql rental to the previous year even though it must he,ve been obvious 

thELt ·~:hor0 T,rr--.l.S no store operi.lting, Qnd secondly that tho oxact amount of !'c:nt 

duo annually i.s fc.r from clear. It 'to.fould nppe,~.1r tllD,t OViJll T·'Jr~ Kini the p0rson 

"'rho 'vlI'ot(? tho N[ttiv8 L"lnd rrrust Board lotter is not clear what the total ront 

is or 1'!D.S YIlI]{lnt to be. Ho W8.S of the opinion thnt it 1·r<lS ,t350, but the 
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pL::ti-;1tiff villo pcdd tho rJc1ditional rontal of :1)200 for 1973 ~'J:::,G told lilhoD .she Hont 

to I)'1:7 the ri]nt for 1975 th01t the total rent '\111"0.8 $450 por ::lIll1WTI bnck-d~'lt,;!d to 

1 st ,hmur y, 19?'f whi.ch rent she h'ls paid until 1979. And demand notes from 

No.ti vc Land TruDt Board thoreafter clearly indicato that the Native L,'~nd ITrust 

BOClrd authorities in Suva also comd dor trk'l; her total rent per annum is $450. 

l,il!'. Kini vJTotc ~ further letter dntcd :.25th Octobi~:r, 1976 l:-Thich is 

aignific ant -

nliJl?,:Yf3 

11Furthcr to my 113 tter to you of 12th F\? bruary, 1 975 
ploaso be oxpressly informed th~t the conditions on which 
you 1'JCrC given 2.pproval to operate a store on your holding 
\'Ia8 payment of cnhmced rental by you to "350 por annum 
offcctive frcm 18t January, 1974. 

Lp:rrt from this frwt, pleD-se be oxpressly informed 
ttUJ:t this Board h::'lS never, at riny time ngreed for -the 
oxcision of i:ln,y lxrrt of this holding:::' or commercial 
purposes [md therefore you :1re not obliged to claim 
C01JlpUrH3ntion upon thc~ ~xpiry of this IG,'tse o.nd reversion 
of the holding to the Native Ov/ners. 

Tc ~'lll intents and purposes thorefare, yours is still 
r2,n o.gric ul turnl lease. II 

This m.::'Lkcs it quite cle.'1r th''.t so f[~Y as tho Eo~rd "IrIGS concerned 

,~:,nd remm.ned an agricultural lease, ,"end was never n commorcial 

this 

lease 

'\!las 

so 

th~~.t its rented should have boen calculated as for an agricultuYo.l leaso. If 

the 1,J.rrcl \1'.:'_8 to attrn,ct Col commercial rent it should h[tV8 been converted to " 

cOElmorcial lcnsG 0.3 the pl(1inti ff requested. 'rhe lotter also makes c18D,r that 

thc:~ inc:caQsod I'ontCL1, eV8n if it could bo justified for an agricultural lCGSG 

undor tho Act or the Rcgul.',± ions 9 1NetS in respect of the opGYntion of :!, stor~ 

Oil U.l(j premises 0 It is cor:nnon ground th:1t there is not ~~nd never h:~,s boon ;'1 

s tore op(Jrr~ting on the prernisos .. 

So f:-:.r -,,8 tho plaintiff W:\8 concernod the '\,v-hole exercis e N"::l.S for the 

purpo8 f.) of erecting !:~nd opor,:,-ting n store on ::l portion of tho l"".ud 1rJ"hich 1il~'LS to 

be convcrtod to a commorcio..l lun.so. She v:{'-lS frustrn tod in her efforts by the 

Bo,~L~cd I [) rofus2.1 to gi ~{O her n, C OnllIlerc inl lo,:],sG togethor with her fni1 ure to get 

PL-l,nning pormission from tho IJocnl "tuthority to build the store. 1:Jhethcr she 

would cVGntu,«,lly h2VO got plrmnine permission is impos[:ib1e to so.y ,::-,t this 

st;--"go but the first obst::.c Ie H('.S the £'--:c t t~J.0.t bf..-;foro it \IJoulcl cona del' £,iving 

permbrJioIl tho Locnl Authority w"Cntod n site plan l"hich could ahly be 

supplied by the Bon.rd, or if the BO'iXd 11,'"1,8 IlTop!";rod te' issue ::'l proper 

comm2Tcii:-Ll 10,'18e for the L:.nd. This the Bo,':rd 'ifJnS unv;illing or unable to do ~ 

:,""\ud so the pl,C'~intiff h:'18 suffered d"JP[1.go t~nd claims ::lS follows;-
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Specin.l d(l!ll'lges -

(;1) rep':',yment of excess rent, i.e. 

(b) cost uf building pl,::'sn spocificn tions; 

(0) loss of income from 1 st Janu2ry, 1975 
,~t tho rr,to of 
per nnnum; 

rind goneral d2ll1ages. 
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:,1 ,600; 

');40 

$5,000 

The plaintiff is cert2inly cnti tIed to hrtve the excess rent rcpclid. 

tl"-,' It vF',S impropur ly incre,:;.sed in the c ircumst~~nces ~ ,"nd since the incroc.sed. 

rontr,l We8 oondit i onal upon the opero.tion of2 storE) it would only h:1 va been 

p~yQble ~ if nt nIl, \·J"hen the store wnS erected ~nd commenced operations _ The 

fQct th~-,~t the stor~ 'iir'.s never erected :-1nd could never op(srnte '\rJJ.S due to the 

In:J.bili ty or unwillingness of the B02.rd to issue [l commercinl lO:lse - or oven 

an Q.pprov::cl noti co for !.l commercial 10"80 - or G s ito pl"n oven though the 

pldntiff 112d lYtid the survey fee. 

The plaintiff I'lill ,:-\180 be given the cost ,.if the bl.!-ilding plan specificc.­

tions, i. e. :340. This expense was incurrod by the pl::lin-d ff in the ronsonable 

beli2f th:1t tr..e Booxd tinS giving her, or would give her 3, comr:1orci,':::.l 18Etse. 

Fith rGg::trd to tho cbim for loss of income from 1st J'll1u::try, 1975 ret tho 

r~_ltQ of ~5 ,000 per cmnUTIl 9 I prosumo tlv:.t this mo:-:ns loss of 8stim[~ted profit if 

the store ho.ct boen C'.:Jle to opor8.te. HOv-lover thore \\fns no evidence thGt tIE 

plc:intiff "QuId hnve got plnnning per!J1ission from the Loo"l Authority oven if 

tho B08I'd hncl been prepared to give her '"1, comu'Jercio.l leQsG. And the evidonce 

CC.8 to likdy profit vrlS much too v.ccgue. The only evidence we,-s by a storekeeper 

opcr,'lting n storG some miles o..1'l9.Y from Vuda. He 1'J0.8 f,'1r from precise [cnd it is 

re,'"llly ir;lpossible to drnw any sort of comp2r ison, there are fetr too mc\.ny 

irnpOJ;l.dGrnbles. 

In tho event therefore judgment THill bo given for the plaintiff for 

speci.::tl dr\'('gos only in the total sum of $1 ,640, and costs to bo taxod if not 

(sgd.) 
L/:,UTOKA, G. O. L. Dyke 

4 til Novembor, 1 980 JUDGE 
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