
IN THE SUPREDIE COURT OF FIJI (HESTERN DIVISION) 

AT LAUTOKA 

Civil Jurisdiction 

Action No. 281 of 1980 

EI'IPEROR GOLD MINING CO~IPANY LIlHTED 

- and -

THE COMPTROLLER OF CUSTor/IS AND EXCISE 

Plaintiff 

Defendant 

. S. B. Patel & Co. Solicitors for tho Plaintiff 
Counsel for the Defendant 

JUDGNENT 

The plaintiff is D, limitod liability mining company having its registered 

s in Vlltukoulll. It has imported into Fiji various goods required fer 

mining .;\ctivities. Those had been landed and l'iGre in tho custody of thG 

Dc pllrtment , of ,;hich the defendant is the principal officer ,,,ith 

POIf ,rs under the Customs Act. Such goods have to be ontored am 

through customs bofore reaching the plaintiff. The plaintiff c,:cusod 

necessary ontry forms to be lodged \rL th the dcfendat, and the dofendant 

his officers have the duty under tho Act of passing tho entry for !TIS 1 colle c­

such duty as may be payable end reloasing the goods to the pl(lintiff, 

to the provisions of the Act. The defendant admits that thore are no 

why the entry forms should not be }Jassed and the goods rQlonsod~ n,nd I 

from the bar that he had given instructions to his off:ic ers to 

affect. However his officers rcofus(;d to pass the entries nnd relcc:B8 tho 

Tho re£lSon for this was that following certain strike action by 

at tho mine a so-called black ban has been impos8d on the plainti ff by 

including the union to which tho GustOl'iJ.s officers belong. Tho 

is not a member of this 01' any union, but cla imed that hE: ccml10t do 

he has done because he was thwartod by tile actions of subordinates. 

a rather extraordin::TY situotion 't'Ji th customs officers rofusing 

dutios they nrc required by law to perform, and tile Comptroller 

Cuatons being power loss to enforce his la't'lful instructions to his subor­

It is a situation 1iihich I hope is being considered vary cnrefully 

quartors. 



Tho plain tl f1" in tho rna.in action seeks -

a) an order that the defendant forthlVi th processes and 
passes customs antry forms lodged by and on behalf 
of the plaintiff in respect of certain lintod goods; 

b) ,'In' order restraining the dof'2ndnnt and/or his s~rvants 
and/ or Ggm ts, and/or othorwise from selling thc goods 
-referred to; 

c) n declaration thnt the defendant has actod unreasonably 
in terminating the pre-release certificates grantod by 
him in respect of certain goods listed; 

d) a declaration that the defendant has actod unreasonably 
in refusing to exorcise his discretion under Section 41 
of the Customs Act, and/or tho defendant h'ls unreasonably 
exorcised his discrotion under Scction 41 of the Customs 
Lct in rofusing to aUo", the plaintiff to clear its said 
goods; 

0) special dalIl"~ges ; 

f) general damages; 

g) costs. 

OOtJ19fJ 

In tho prosont proc8edings the plaintiff seoks an interlocutory injunc­

in torms of a) and b) abovo~ pending determination of tho :J.ction. 

Uith regard to b) tho defondant gave an undertaking toot the goods would 

sold so that the plaintiff no longer pursued this e laim. vTith regard 

declaratio11S asked for in c) am d) this refers to a discretion given 

(lJfendant under Soction 41 of the Aet "hieh provides as fo11olVs -

"Notwithstanding anything to the contrary contained 
in this Ordinance, the Comptroller may permit fu e entry of 
.;;trw goods in such form and manner and subject to such 
conditions as he may direct to moot the exigencios of any 
caSe to ~lhich tho provisions of this Ordinance may not be 
strictly applicable." 

It is not possible for this Court to say that the Comptroller has not 

'Pron""ly oxercised his discretion in not allouing the plainti ff to tak8 

i'U~sossion of the goods by some l"re-release system. 

In any CaSe since this ac tion commonced any decision 'lith regard to the 

;'rlocutory injunction has been rendered unnecessary by the fac,t toot Game 

ha va boon roachod between the plainti ff and the unions and 

info:cmod th"'lt all the plaintiff's goods OOve DOIr boon cleared by the 

tho plaintiff no longer seeks the interlocutory injunction. 

vlOuld 30em also to ronder any decision j.n the main action unno­

except to tho GxtO>ll.t that tho plaintiff claims damages. In the 

S .'::.1ny furtr.er conunent by me on the arguments raised by counsels 



OOUl!:J'7 

and undesirable since it may be necossary to argue the matter 

plaintiff decide to pursue tho claim for danngos. Any 

of costs will be roserved. 

(sgd. ) 
G. O. L. Dyke 

1980 JUDGE 




