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JUDGl,mNT 

The appellant ~Tas cl1arg$d with the offence 

of obtai,ling money (to 1'1it $144.80) by false 

pretences contrary to Section 34,2(a) of the Penal 

Code but after hearing evidence, inclnd.ing evidence 

given by and for the appellant the magistrate fourd 

hi.m guilty of larceny of $24. AlthoughSection 

176 of the Criminal Procedure Code provides for 

such an alternative verdict there is one very 

important differemce in the elements of the two 

offences. ltIhereas in the first offence the 

complainant surrenders pOSEJ8Ssion and property 

in the money on the strength of the false pretence, 

the essence of larceny is "taking without the 

consent of the owner", although in the case of 

'larceny by a trj.ck, wh.ich is what the Llagistrate 

found the present offence to be, the consent is 

said to .be negatived by the use of th~ thck. What 

the magistrate found 1ms that the 'appellant "by 

sevoral tricks induc'ed Lv'.1 to part 1dththis 

sum (Le. $24)". No 1)There has he specified 'what 

tr,icks he vJaS referring to. At no tj.me during 

the trial did the InC¥;istrate or anyone else refer 

to the possibility of any alternative f'incltng so 
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that the defence must have been concerned 

tllreughcut merely "IUh the basJs that the money __ 

In fact a total cf $312.65 _. was handed over 

voluntarJly to the appellant fer repaJrs to a 

car, although perhaps Jnduced to do so by a 

falsc pretence. 

Thern was no dJspute about thJs. T'he 

appellcwt carrJed out certaJn repaJrs Emcl asked 

for 3312.65 for hJs Fork. The complaJnant saJd 

he I<las satJsfJed that the ,JOrk vias carrJed out 

and quJte happJly handed over the llloney, The 

appellant gave hJm a rnceJpt fcr only $'167.85 

hu_t this was not disputocl 1Jntil later lj'lhsn a 

reLttJOl1 queried the diDcrepancy bet,reen the 1l.L1l 

(In.d the receipt.. Thio 1'h18 ·why the appellant l,tfaS 

originally charged ,'rJ t.l:t 0 btainJng the dJfferenoe, 

i .. e .. $144,,80, by false prGte~:lces. H01'rever this 

charge 1'lOnld clearly not 'T~and up. Although the 

appellant may not have follmved the procedure 

laj.d down by hi,s employors lbrns PhJlp Company 

IJimi ted he had purchased spares outside Burns 

Philp in order to do the job. $167,,85 seems to 

have be'2n the amount d118 to his employersjl ~"hilst 

the bal(:nc0 1 or at least I110st of it9 \\Tas in respect 

of the cost of spares not due to Burns :Philp. It 

doesn r t sc,;)n to have been made very cluar IAThethe r 

tho anpellant was acti.ng entiTl)ly as an employoe 

of Burns PhJlp, or lvhether he was acting partly 

as an eElployee and partly on his o,ln aooount 

although it seems that i:tiS v/ark ~Ias not carried 

01l.t on Burns Philp 18 prelTI,tsos ~ The manager' of 

hJs Burns PhJlp branoh gave ovJc\enoe on behalf 

of tho appella.nt and ho scemed to find nothing 

unusual In the \'lay tho appellant operated. The 

magistrate, for DOlllO roason, '"TC\8 not impressed 

Hi th thc; manager! s evidence ~ but in the:; 

circu.ms-cances i t ~vas very significant that he 
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did give evidence on behalf of the appoll'1nt, 

and E:urely this should have w'oighed very heavily 

OIL tho sid~} of the defence .. 

000lGl 

There \,ras no question that the appellant 

did tho work en the: vehiele required of him, ~lOrk 

l;-,Jhich iJG8illS to havo been to the satisfaction of the 

vehiele's Olvne:r, j'10st of the $312.85 eharged 

seems to have been accounted for although aftG)T 

goinG through the items said to make up the tota.l 

amount the court aceepted that a sum of $24 

(or $24.40 ) was unaccounted for. 'l'he appellant 

and tho manager of Burns Philp seemed to have 

a,ccepted tJ.'!.at this might have been overcharged 

and triB d to malw it up lvi th the offer of ce rt a:Ln 

spares 9 v-Jhich offer v~ns not accepted ? although 

by that time the matter I'las in the hands of the 

police. 

But overcharging is not a crilY,ina.l offence, 

the appellant was charged not with ove:reharging 

but 'iii th obtaining by false pretences, and he was 

found gLilty of larceny by a triek ef $24. Tho 

evide::,e() concorning this amount of $24, or $24.40 

(because it is not clear VTi]ieh Has the correct 

[lmount), Ims rath()r confusing and it is difficult 

to see oxactly vlhat trieks the app(Jllnnt is 

supposed to ill ve used to obtain this $24. This 

is a most unsatisfactory state of affairs and is 
ccntrary to the accepted norm trnt an accufled 

person should know' the prec:ts8 caso against him" 

There vere numerous othor objections 

raised by eounsel for the appollant to the judgmont 

of th8 magistrate all of -r;1hich have some subst,J,nc()G 

Hm'lev()r, I foel it is unnecessary for me to deal 

v,;rith thorn separately in the cir·cums"tances.. iifter 

counsel for the: appellant had coneluded Cl"mrn 
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Counsel adOIJtecl a courso \.'!hich unfortunately he 

is adoptin{:~< r3:th(~r too oftcn~ He said iilI'heyo is 

nothirg I "wish to say".. I have corrullcn-ced on 

this prELctico in 1l§jendra Dec Vo R. .. Crirail1P,l 

Appeal ITo. 34 of 1980 and ete Fiji Court of 

Appecll oommented on it in tho case of Kuslli Ham 

and Gurdayal Singh v. H. Cr.API). No. 20 of 1977, 

I"e tho Crown docs not o:pposo an, apIJcal it should 

SO~ If it dOGS OppOSG it thon the Court 
CX};;octs }}yoper argumont:'\ in every casc: it 
h(1~3 a right to expect every assistance from 

Cro-vvn Counsel in coming to a proper decision. 

I havo proviously drawn the attention of the 

Director of .Publio Prolleeutiollll to this matter and 

tr:.lst tl1.at Crow~(]. Counsel lol.11J be P:j""operly directEld 

as to -their duties and functions 4 

In thill oallO I muc,t aSSUlnO that tlB 

Crmm dooll llOt oppose the apps 8.1 and I therefore 

sot aside t;'J8 judgment and Sl'3ll'tence passed b~l the 

magistrate and acquit tho appellant 0 The; fine 

if paid shoul d be returned tot ho appellant. 

IAUTOKA y 

12th September, 1980. 

(llgd.) G.O.L. Dyke 
JUDG}~ 
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