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IN TIrE 3UPR~f.IE COu'"RT or .FIJI (; !EJT~!JRN urVI JION) 

A T L AUT 0 K A 

Appellate Jurisdiction 

Qriminal-Appeal H2. 54 of 1980 

BET\TE'"2iN ~ 

Appellant 

AND: 

~1r. Sahu Khan 
¥lr. '). cVilliams 

Respondent 

Counsel for the Appellant 
Cou.nsel for the B.espondent 

The appellant vJaS charged vTi th the offence 
of criminal intimidation contrary to .Section 366(a) 

of the Penal Code in that on 29th February, 1980 

he vIi thout lawful excuse threatened Hassan Mohammed 
wi tll a l:nife vii th intent to cause alarm. After 
hearing evidence, including evidence by and on 

behalf of the appellant the magistrate fow,d him 
guilty and sentenced him to nine months imprisonment 
suspended for tloJO years and to a fine of 8150. He 
noV! appeals against his conviction and sentence. 

The first ground of appeal is that the 
magistrate misdirected himself on the questions of 

"lavrful excuse, colour of rights, and mens rea". 

It vias found by the magi:3trate that the 
appellant had a genuine belief that a lorry in 
the possession of the complainant belonged to him, 
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the appellant, and the incident involved hin 

attmpt to recover possession of it. Under 3ecti(lll 

13 oJ" the Penal Code criminal responsibility for 

the use of force in the defence of property is to 

be determined in accordance with English Common 

La~;{. In. most cases w"here force .is used, the force is used 

in defending the person or his property. But there 

is authority in Wades v It!:Ge;g (1061) 1 OCD( ~L ), ) 

713 for the proposition that assault may be 

justified in recovering possess:Lon 0:[ one i s 

property from another provided that no more force 

than is necessary is used to do it. The relevance 

of this is that in the offence vri th vThioh the 

appellant is charged one of the essential 

elements i;,] that it is con1mitted. !l 1;{ithout lawful 

excuGe", (not "lal'!fll~ authority"). The magistrate 

seemed to 8{;ree the appel:Lant might have had 

lavrful re,:!,Gonable "{rounds for ])]'J,ldnt,: the threat, 

and I can only aGsume that by "la~Tful/reasonable 

grounds" he meant laCffnl excu,se. But he then 

vrent on and found that the threat \12,S not a proper 

mea,[UJ of enforcing his demand about 1'lhich is a, 

little 3trange. The qU8stion is, had the prosecution 

proved that the appellant had no lavrful excuse, 

andbhere seems to have been some doubt about tha'e. 

The second ground of app3al is that the 

chargo as draft:3d is de:fectivG. One of the 

elements of the offence is "threat of injury", 

but tll<3 ch),rge as drafted does not allege "threat 

of injury" Jt merely allegeG t'Jat thu appellant 

threatened the complainant vIi th a lrn_ife. Another 

element of the offence is thi) intention to 

cause alarm in the cOE1plairu:l..nt. NO'J -the Dain 

inten:bon of the appellant, Jt seeTDU to have b'Jen 

acceptc.:l ~ ,:Tas to reco"Jer p03ses,sion of the vehicla. 

In d.oing :30 he Tnay (u),ve caused alarm in the 

corrtplaj_uru1"G, but vIas that. htf} lntention? ASSL1II1ing 
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that he h~lc1 a knife (:1:'3 the cOl:1plainant alleged; 

'VIas the knife carried as a means of deterring 

opposi tion should the complainant ;],nd his friends 

decide to fight, or did he use it as a direct 

thl"ea t against the c omplai~ant? T.l'h:::re 'iTa;::') no 

evidence of spoken threats or inj ury by the' 

appellant. Apparently vThen the complainant and 

his brother SUVf the appellant coming tb.GY j wnpcd 

into thE:: v8.hicle and drove off. Irhe a:Dpellant 

jumped onto thc; running board and ,shouted to them 

to stop. According to thom both he banged tho 

side of the ej'ehicle Tili th the knifG J 'J{a ved 1 t a.t 

them Tnd shouted to thera to st;OlJ o 

side of the vohiclc:3 ~"!i.th the knife 

appellant ~'.ra8 charged vii th. If he If'laS clin,sing to 

the EdJ10 o:f thc-; vehiole as j~ t bWi11)ed along 8. bad 

road ~'~ as this seemed to be ~ he \'lould not be able 
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to do much and his main COnCeI'll .seemed to be that 

they should stop. The complainant and his brothcl' 

may 11(;1, vr; been alarmed and nay ha va feared ttta t th~\~l 

would be struck If:l th the knifo but \laS it in i':l.c-t 

the appellant's intention to strike them and 

injure them, or did he indeed threaten to strike 

and injure them "lith intont to cause alarm? 

Because it is tld.s that the prosccut:Lon had to 

prove and it lIas necessary for tho rnagistra te 

to a}Jllroach the matter very carefu11y 1 direct 

himself 0,1 what exactly the prosecll'tion had to 

prove 9 and rna.ke his findings according on the 

evidence before him,; It l,I2..S not. suffic~lent t.llat 

th<J appellant may 110. ve had a knife in 111.s hand and 

vTavec1 it in the air 7 or even \'That Po Y1 .. 1 and P ~ ',:,;;::: 

thouGht he Ivas going to do. And. thee quest1.on 

whether or not appellant had a knife in his 

satd he had a knife, the appellant denied i,t. 
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. ~"iO kntfe 1,''[':),,;':3 ever prod need 9 its e:cLstcnce or non'~ 
existence dependent entirely on the IJVij;2rJ.ce at' 
!"ditnecH3es. P.::J~1 and P~l,1.:? and the ;2]);lellant TrJore 
na -1,:nrally v~_:ry .intere;3ted parties.. But t]:1::3re "vas 
in :j,dd:i_ t.ion thG evidence of P .. ~1 .. :3 9 a prosecution 
~'vi tness aYld one de::jcri bed the nagistrate a,J a 
Hsolj_d lri tness1!. Be ,says he never saT;! a lcnife 
and j_t is difficul t to Gee hOii'! he eouid not have 
S(3an a knife it ~he appellant did indeed have on8 
in .LLlS hand and 1r'l2ved it ,~t,t the comnlainant. :lnd 
yet the El;;:;l,gistrate said !t~'!eighinc the evidence 
I accept tlElt the accused had the ::nife at the 
cab '~vindoT'~·. There i,3 no doubt th,~~.t th·:; accused 
threatened. r Dr" 1 an.d alar:med hil'nH. 
\!Juigh P., ! .. 3 1 ,3 ev.:iddl1.Ce 7 "lecau)se i.t CEtnnot j u,st be 
j_gl1ored on I),n issue as v1tal as t1.l.iso I-Ia S80El.;:3 
to have 1)e11e70cl P,,~1.1 and F.i/Ie:2 and '!;}lerefo:re 
disb(~lievc;d ("lYlything to the contrary. A~"1d yet 
what '\'lore hi,s "l':'C';i.l,S0113 for believin:~-~ }? ~ T Q'1 ,:lnd P ,,'J .,2? 
_,:tftST 5eal ~Tith J? o..T.1 ttl.O magistrate sa,id 
'IPQ;t,1b2(T~'Jo'11s b:cothc.:r) tes'(;ifie,g s:L.m~Lla:::>ly al'i~110tlE';h 
thOYG aTe some disCTGPancies. P .. \Tol and re'}o2 both 
have con:sirlera1)1(3 rea~30n "to invent a.r.:. alleration 
{J.gainc:;t accused Ol.lt th8i.r derm;;anour in CO'(" __ l"t 
v'n.lS of honestyl! 0 ~rhG discrepanciGs lj,3re not 
.specifi(0d aJ_though the "(nagi?~"t:·~':.Lt() did lat(;r .say 
tb.a.t they ~:.JcrG only of a kind to be exp8cted 011 

1l.aaring :L'.1"O!t1 -elf 0 GGpEtrate obsGrv,::;:cs. As to tho 
ra:f.::';rence to d2_mean.our I can best r'(:pea t ':;rho. t the 
~i1iji COtU't of Appeal said in l'I.i):-~0}§~;t_Y~_~Bp 15 194 
th~1t >ttho a:3G(:)oc21Tlent of tllc cT8di'bility of 
I,LL tn.8SSG,J by th,:;ir d81neanonr ':~LlonG it] ;.:-rrong if i'~ 
can be avoided; all the ev:Ld.ence ,s_houlcL be 
"VlC3ighod boforc dociding ;:Jha'-c to accept and vrhat 
":;0 rC::ject .. i! !,rllo magj,strate seom~3 to have decj.ded 
the issue of tho knife Jutircly on 'Ch8 cL2meanour of 
Po:}.1 and }'. '-,1.2 9 overlookil1t~: discrep::u:lcies in 
their 8viclenc':.:::, their obvious bias 9 a.:n.d YJ.10Ye 

irnportantly completely igrlol~ing the (;v:Ldenc9 of 
J?",·'o3 9 the "s{)lid uitness", and the: only 0118 vTho 
soeITcd to be quito disinterestede 

ThGY'8 aTC: othel" aspocts 0:;: tho judement 
T\TLj_ch COU1:1"::: _for the appellElnt attack8d. For 
in'Jta~1co the mag~: '.: :,:l:."'atc) said he 'WEl)] conv:irc8d that 
th,Q appelJ ... 'J.,nt Has in3trumental ill e.l.1-cicine: 
r'~ rei and th:; -cru.cl.: to tho rel!_tOtc Sl)O.f:. and there 
ambushing ~1im. And he lat8I' referrod to th::) 
c(:rtainty t thOl'8 T,-I3.S a carofulJy laid plot 
and tho appellccnt intended to alarn 1'0'.1. Th.is 
vras conj ectuTo :Jinco there ~\ras no fi:rm ovjd enco 
of such an intention to entice p~~,r.1 to a 
TC:Liloto 8~~\ct :3,l1,d ambu3tL him') no Gv:i.denco of a 
carofu.lly lc:d.d plot'J and vhether or noT..; an 
irrtention to alarm P.~.1 could be inferred, this 



must be connected tc a threat of injury for the 
purposes of tho charge. 

In all the circumstances I conclade that 
the conviction cannot safely be left and I 
thorefoY'e set [-l,side the convictiOI~ and serrr,cnce 
and acquit th.} appellant 0 Tho fine, if paid, 
m,ust b,~i roturnod. 

LA u'rOKA, (sbd .) G.O.I. Dyke 
11 th September, 1 980 ,cLU:QQ] 
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