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Criminal Appeal No. 54 of 19850

I BRAHITN EKEHADN

s/o Amir Khan Appellant
A N D REGTNA Resyondent
Mr. Sahu Khan Counsel for the Appsllant
Mr. D. ¥Williams Counsel Tfor the Respondent

JUDGMBNT

The appellant was charge wifh the offence
of criminal intimidation contrary to Section 366{(a)
of the Penal Code in that on 29%h February, 1980
he without lawful excuse threstenad Hassan Mohammed
with a Imife with intent to cause alarm, After
hearing evidence, including evidence by and on
behalf of the appellant the nagistrate found him
gullty and sentenced him %o nine months imprisonment
suspended for two years and to a Tine of 3150, He
new appeals againgt his convietion and gentence,

The Tirst ground of appsal is that the
maglstrate misdirected himself on the guestions of
"lawful excuse, colour of rights, and mens rea®,

It was found by the wmagistrate that the
appeliant had a genuine belief that a lorry in
the possession of the complainant belonged to hinm,
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the appellant, and the incident involved his

att mpt to recover posgession of it. Under Section

13 of the Penal Code criminal responsibility for

the use of force in the defence of property is to

be determined in accordance with Bnglish Common

Iew. In most cases where force 1s used,the force 1g used

efending the person or his property. - But there

13 for the proposition that assault may be

d
ig authority in Blades v Higgs (1861) 100B(N. 3.)
.
[
justified in recovering posgessicn oFf one's
property from another provided that no more force
than 18 necessary ls used to do it., The relevance
of this is that in the offence with which the

nellant is charged cone of the essgential

elements iz that it is committed "without lawful
excuse", (not "lawful auvthority"). The magistrate
gseemed to agree the appellant might have had

lawful reasonable grounds for making the threat,

and T can only assume that by "lawful/reasonable
grounds" he meant lawful excuse, But he then

went on and found that the threat was not a proper
means of enforcing his dewand about which iz a

little strange. The question isg, had the prosecution
proved that the appelliant had no lawful excuss,

and there meems to have bpeen gome doubt about that.

The gsecond ground of appeal is that the
charge as drafted ig defactive, One of the
elements of the offence ig "threat of injury®,
but the churge as drafted deoes notv allege "threat

[

of injury" it merely alleges that the appellant
threatensed the complainant with a knife, Anothsr
element of the offence iz the Intention to

cause alarm in the complainant., Now the nain
intention of the appellant, it seems to have besn
accepbed, was 1o recover possegssion of the vehicle.
In doing so he may have caused alarm in the

complainant, but was that his intention? Assuming
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that he had a knife as the complainant alleged;
was the knife carried as a means of deter

i

oppoaition should the complainant and his fr
decide to fight, or did he use it as a direc
threat againgt the complainant? There was no
gvidence of gpoken threats cr injury by the
appellant. Apparently when the complainant and
his brother saw the appellant coming they jumped
into the vehicle and drove off. The appellant
Jumped onto the running board and shouted to them
0 gton., According to them both he banged the
side of the wvehicle with the knife, waved 1t at
hem and shouted to them to stop., Siriking the
side of the vehicle with the knife iz not what the
pvellant was charged with., If he was clinging to
the gide of the vehicle ag it bumped along a bad
‘road - asg this seened to bg - he would not be able
to do much and his main concern zecmed to be that
they should stop. The complainant and his brother
mey have been alsrmed and may have feared that they
would bz struck with the knife bubt was it in fact
the appellant's intention to sirike them and
injure them, or did he indeed threaten to strike
and injure them with intent to cause alarm?
Because 1t iz thisg that the prosceution had to
prove and 1t was necessary for the magistrate
to approach the matiter very carefully, diresct
himself on what exsctly the prosecution had to
rrove, and make hig {irndings =according on the
evidence before him, It was not sufficient that
the appellant may have had a knife in his hand and
waved it in the air, or even what P.9Y.1 and P.Y.2
thought he was going to do, And the guestion

whether or not the appellant had a knife in his

hand was very nmuch in dispute. T.7.%1 and P.9¥.2

salid he had a knife, ths appellant deniled it
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7.1 and

S o
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“cu.a(‘ ”oiYs br ") tegtifies similarly alihough
me dlSC“GD%n ies. P.¥.i and P.Y.2 both
nave abla reagon to invent an allegation
828108 um@ $ccu ed but their JQMPQﬂOmﬁ in Court
wag of hOﬂ@bhy”e The discrepancies were not
spacified although the magistrote dl i vber say
that thﬂv vere only of o lkind *o be exnected on
ng from twoe separate cbserve A to the
nee %o deweap63L I can %eso p at what the
ourt of Appeal sald in N1Vﬂqimy'ﬁ 15753 194
"ohe assesanent of the “fjlb¢1iuy of
zes by thelr demeancur alone is wrong iT it
can ke avolided; all the evidence un@ujd bea
welghed beforo eciding what to accept and what
to reject The magis “atﬂ geans to h%ve decided
the lgsue of the hn1“> cnbirely on the dsmeanour of
P.W,1 and P.¥.2, cverlooking discrep m01es in
thelr evidenco, their OLVIOHD bias, and more
importantly complately ignoring the ovidence of
} oD, the Pzelid witacss” and the only one who
cered to be quite disintersstad.

There are other aspects of the judgment
Tor the ai pol,ant attacked., For
the magistrate ssid he was convived that
ant was Inztrumental in enticing
tha truck to the remote spot and there
ambushing alm. And ne later referred to the
certainty at there was a carefully laid plei
and the appellant intended %o alarm P. 7.1, This
Was comjecFA“ﬂ gince fthere was no firm evid ence
o guech an intention to entice P.Y.1 to a
remote groet and ambuszh him, no evidence of a
carefully laid plot, and whether or not an
intemtx@n to atarm P.¥W.1 could be dinferred, thig



must be connected to a threat of injury for the
purpcses of the chargs,
In all the ¢ircumstances T conclude that
he conviction cannct safely be left gnd T
therefore set aside the conviection and gentence
and acquit ths appellant., The fine, if paid,
ned.,

nust be retur

(sgd.) ©¢.0.I. Dyke

LAUTOKA,
T1th Saptember, 1480




