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Counsel for trRl CocpldruI,t 
Counsel for the R()[lpOndent 

JUDGMENT 

Tbe ~lpplicant was convictod on his ov..;n pIon of the offc'H1C8 of r,~,pD 

to Scction 144 of the P0nal Code and sentenced to fOIIT' yoars L:TQTison­

The .c:.p)licnnt is 33 Y8,QTS of c.go 1 the cOl::ploin.::lnt was 18 Y82.rS of Gg'c. 

fa.cts l'if,;rO read out in court~ making it cloa:r that the npplictmt forcibly 

intcrcourSG Iii th the cJmplainant ,;lgainst her '\dill, !lfter throntGning to 

her if 13hc continued to cry out. During tile intercourse the etpplic:::mt 

hor 01'1 tho broast ::..nd nock? loaving injuries noted by the doctor who 

e:x.c~=-!inod her. The QIlplictl.nt adnitted the ractg ~1.':;.i "prc~sented to the COlxrt, 

~de.i ttod 0. previous conviction~ v.Thieh 1<J.';"LS ignorod. by th8 court since it 

ninor Gnd not relevant. In rnitigation the n~plicD.nt s;lid only th::J.t ho h::ld 

hidden hinsGlf but had helped then - prc;sunC;lbly the policG. 

':r.~·10 sontoncG pE~ssed w.'},s GomeT·.rho,t S2:V'0r0 9 but by no lJ.8[LnS 8xces:Jivc in 

of the: preVJ.lenc8 of this typo of offence 1 B,nd 1,,011 1.Ji thin the ! E' 

Thu G})plioccnt appealec1 against his conviction and scnte!lC8 s.'1ying fir:~t:!.J' 

he WC'.B tried un.justly bec[luso his CGSO "lEW dealt 1tJi tIl in 2. very 8.hort 

He; then cooplained that 110 hndn f t been G'i veil unough tirJo to propare his 

2nd hadn1t b\3cn given an opportunity to look for a solicitor. He.; el1so 

he had said nothin~; in mitigr.tion bec"lUSG he 'iP1S nover :lskc'u to sew 

alleg~tion is disproved by the court record. Townrd.s the end 

gl'()unds of appoal he said II I plended guilty in court as fo..r as I a.21 

C()PJonrnnc1. TheTo is no uedicnl exo'mination in r..ry casu, fly stnteI""~E~nt "\'Jill 

the· bnsie facts. II 



00018~j 
It v{~~l be noted trklt nD\v'here did the applicant say that he vms not guilty 

tho off,:)ncc~ or th2.-G hc had been induced to plead g'uilty against the factu. 

His 'V'IEiS dismissed summarily 0 

Th8 appliccHlt nOvJ' COlleS to court by way o:f an application for leave to 

20r .'lYl ordor of certiorari to qU8.nh the conviction and sentence irlPOS0d by 

court. The application was supported by 0 statement of the 

C:~::, 'ilh'icb leave was sought as follows~-

~l~t1'"J.t tho said order was Hrong in la\lJ. 

b) rI}1i":~t thfj f::wts as presented to the COUI't d.id not dim~loso 
thii t th3 o.Pl:::licant had the nccess<.;u'y intention to cor:mli t 
tho allegod offence the Gub,ject of tho said Order. 

c) ~;hat there 1;J~lS no or alternatively insufficient evidence 
:lnd/ or fD.cis presented to support or justify the suid 
conviction and hence the sentence. 

clJ rr'hnt on the fact of the rocord the decision of the 
learned triGl magistrate is erronoous in 12"("v nnd in fact. 

ThoY'c; is no merit 1'1hatsoever in any of theso grounds. The fncts presentod 

the court did am,ply 8UPIJOrt the charge. 

Tho applic.:.:.nt submitted nu affiduvi t d::'.-~od 6th ,TUl1G 1 1geO alleging tho], t he 

thu cO~!lplainant since hor childhood, that ho \1)"3.S innocent of the offonce 

,crlm:'/2:()d, th;':~ t vJ'hou he apPiJ8.red in the court tho intc:rpretor merely asked. if he 

intorcoursG iiJith the complainant, 1Vhich he Clumitted. In fnct he 

th?vt he had intercourso "oJi th her threo tines. Tho applicant then su.brs,i ttocl 

socond affidavit dated 8th August 1 1980 making allegations against the police. 

tLC"l,t tIlE) policn I'cfusc3d to allow hin to see his solici tOT 9 secondly tl')c,t 

poLl.ee told him that the matter waS not serious and if he told tho court rlG 

h3.d intercourse vdth the girl he w'ould only be bound oVOX'. Thirdly th'lt Lho 

,jJCJLl.CC·' told hiLl it "JaS Et tri vio..l mat tOT and he should not both8r to engage ,~1 

\~')_U_GJ.t or. He 1428 told merely to adm.i t ho hnd h<'J.d intercourse with the £;irl. 

he ,1gain st2tod that he had not been asked if he hD.d anything to SG.:r in 

In vic\i of th8 court rocord it is just not possible to Q.ccupt D.ny of the 

'·l!.e~~c;nnt' s allegations ilnll the filet th"t ho has changed his ground at least 

tiI:lCS );In.kos it apparont that thl,s application is rm abuse of' the process 

or s'Jmcthing very closo to it" It.is just not possible fOT this 

to ini\;!I' thD.t there vJaS nny irregulGri ty or c.nything improper in the 

in tho lower COurt1 or that thc;rc) W;~LS (my doubt about the :::~.p'plic2nt's 

plea of guilty to tho ch:'-lrge nnd o.dnlission of the facts. 

T'hol'\] nrc no grounds that would justify qutlshing the conviction and 

c;tnd this applicc::.tion is dismissed. 

1980 
(sgd.) G. 0, L. Dyke 

,J1JlJGE 


