
IN THE SUPREME COURT OF FIJI (WESTERN DIVISION) 

T L.!iUTOY.A 

Civil Jurisdiction 

!lction No. 260 of 1979 

R"c~I Njl..RAYL~N s/o St!.hadeo ,singh 

LLTCHNJ\H SINGH s/o Sobha Ram 
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Flaintiff 

Dofondc.nt 

stunrt, Roddy 11: Co. 
G. F. Shcmknr & Co. 

SOlicitors for tho F.bintiff 
Solicitors for the Dcfendaat 

JUDGI!EN'r 

is r~ suomons by the pl8.inti ff under Soction 169 of the 12nd Transfer 

ordor of POBscssion ctg~inst the d,;;fond.J.nt. 

pltdntiff is tho rcgister8d proprietor of frCJ8hold l;md in Solovi, 

one nero is occupied by tho dbfenc1.~nt. It is not disputed 

dofendcmt hns no ti tl0 to the lrmd or house he occupies ':TId tl::-Lt he 

n,ny rGnt for it~ In nccordt:nce vrith Soction 172 of the .<:,.ct tho 

~nt to sc.tisfy the Court th8.t he h.~~s a right to r8E.L~,dn 

first thing that I viOuld lih:e to St.lY is th'J.t thore !.1~S been ,"} bTcak 

months in the he3I'ing of Gvidonco, the p~rties having lJisjudged 

hearing ,/Ould t·,ke in th8 first plo.ce. Tho plo.inti ff \1C,3 being 

when the heE.1Ting hnd to be c.dj ourned tOLl, now d2te to be fixed 

I do not knovl ','J"hieh sido 1'{0.8 rosponsi ble for tho 

over ton months l:,::,ter thc.t tho cross-ex']'miw3.tiiJl1 

',',nd the hoaring of evidence concluded. This W::lIJ quito ro~p:rGh0nsJ.iJl.e, 

qUit8 imposiJiblc for the Court to remeJ,;;.ber "l>lhat witnessos gnve 8\ridonccJ 

srlid, or hmv they gavo the ir evidenco. tqhore credibility i,s 

f,:1ctor i t -pl·~cGS the Court in an, almost impossible position. 

is one of those-; vlretched f::unily squ~1bblcs, the dofend,c~.nt, being 

tho plnintiff' 3 dC1ughter, rend the plnintiff I s own son (D. 5) :md 

80em to bave joined forcos t.;ri th tho dcfendnnt L1eainst hiu. 

is i.tn old ril:::n S?"YS th"l,t ho would liko to settlo tILLS m~;"',:tter 

lifetime othor1Qisc thoro will 00 c:mdless problOJ:ls for his .'3'Ux'vi vors. 

und8rst<:-::.nd th.:1t. The dof8nd~'_nt s,::tys th3.t tho !?ocre of lcmd t-v~S 

plaintiff ,::'.8 n wodding presont, pnrt of his dOif.lry or as nn 

to m:lrry his d'.\ughtcr y it wns not made.: very clear. The plainii ff 
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deniod this, a.nd said that in 1960 the land whore the defendont was 

Has sold, the dcfencl.0 .nt had nowhere alse to live and so the plaintiff 

him to move onto the bnd where the defendant stili lives. Apart from 

i)rence for the evidence of tho plaintiff there are facts which favour 

r:'.ther than that of the defendant. 

defendant married the plaintiff's daughter in 1953 but did not move 

l:md until 1960. The pbintiff himself rnd no rogistored title to the 

question u.ntil 1978. i~lthough the family h'ld lived On the land since 

1943 his fnther did not buy tho land till 1957, four years aftor the 

Icrldo.nt's wlrriage. Although the plaintiff sayS his famer was supposed to 

him half the land ho did not do so, and "han his father died tho 

Lal Singh tmd his mother. Thore was a dispute betwGon Lal 

t:18 pl,aintiff claiming half the land. Sono .'lgro8mo nt 

hed, but it \VelS not until 1978 thn t thoro I",S a fim.l cO!l'promisG 

whereby the plaintiff pr,id for and got ti tie to one-third of the 

until 1978 the plaintiff \VaS not in ilny position to givG tlny l'cnd to 

~:nd2.nt or anyone else. 

the defendm1t ,/as given tho Illlld in 1953 why did he not move onto it 
for 

possession of it/sovon years, or at lonst take some steps to ensure 

ti tIe or right to the lEenci ,ms recognised? 1\lthough he snys ho went 

to the plaintiff to ask him to give him ,cc title, two surveys of the 

question 1;Iere mnde, in 1966-67 by P10hindra Singh, 'md in 1977 by 

Khan but on neither occasion was the nere claimed by the dofendnnt 

The dofendant says that Farik Khan was told to survey hiscccre 

sepr;~rate title could be illtlde. Farik Khan, whose evidence would ho.vo 

relc'v2.nt wo.s not cr;lllod as D, witn8sS by the defend::mt. 

plrlintiff's brother-in-law Ram Prasad Shrlrmn geVG evidenco for the 

He said that the plaintiff told him he had gi ven an flcre to the 

Ho clni8s to have beon some sort of benofa.ctor or advisor to the 

to know all D.bout thoir nffars, but it soomed to no tll~,t he vJo.s 

interfering trouble-maker "ho now he,s some grudge against the 

Previously he had sided with the plaLntiff against Lal Singh, but 

siding 10li th the defcnd"nt against the plaintiff. I think 

he 111ll said must be trea ted wi th extreme c:ution, -Jnd not 

without corrObOr{:ltion of some sort or another" 

cRlled by the d .. fend:Lnt ,.,,,s Prem Singh (D. 5) on0 of me 

. I S sons. He gtJ.V8 evidmco that "!'ihen tho dofcmdtlnt got mnrried he 'ilO.S 

:lcre of la.nd plus c. cow. Since his age now is 4), the dofonc1n.nt f s 

Vlould h[lV8 occurred the yonr before he was born. He thon s.:tid he 

theE! te.lking between 1960-62 whon they woro building the house. His 
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wouJd tl:1Ve been six to eight years, :lnd I doubt whether his memory 

good nfter nbout oighteen yG:J.I'Sa He :11so gCiV8 evidGl'1.DG 

the plaint iff is supposed to have told F,~rik Khan about tho Clore 

tho plaintiff. As I hcevo said before the best person to give 

of 8videnc e 1tlwuld be FClrik Khan. It is clear that this wi tuoss h0'8 

Iii th tho plaint iff and his fac tion of the faoily fcud and hC\8 throlin 

V/ith the defendant. 

nm sn tisfied th,",t the defend,;;,nt 1 s c Inir.::t to have boen given nn acre of 

Ct wedding gift ~ or even tho promise of a gift of Innd is not ton~;.ble 

Nor do I accept that the defond,'mt CQno on the land in 1960 

he we-s nsked to do sa by the plaintiff ~ thtlt he vlP,S f~ivGn an acre of 

so th2,t he could build on it and live on it. I bolic)ve the 

1o1ho s~id the dofond:'nt had to lec,voCIhere ho vms living at the timo 

else to go. I accept that the dcfend,'nt HnS ello101sd to Clme 

on the lnnd by the plo.intiff and 10ll Singh, in the usual Indian fer.lily 

the defendant being married to the plaintiff' 8 daught~r. 

interesting to note that in previous proceedings before tho 

Tribunal th.e defondant made no clc,im that the ll,nd or nny of it 

given to him ns a wedding present, Jmd although he claioed thnt tho 

that cn.se D.bout }1- acres including Etnd surrounding the house site) 

given to hiD by the plaintiff, he also agreed thn; it l;as only nfter 

DOve m'lClY from his previous home 2"-nd had nowhere else to go that 

allol;od him onto his land to live. 

the plccintiff in this respect and not the dofendimt, and reject 

le:t'e,ndnrLt' 8 claim that the land 1o1aS given to hiLl or that his occupation 

than by 101ay of ::t typical Indian f0I:lily arrangenent. The dofend.::mt 

but on the other hand he helped the plaintiff cultivating and 

vegetables. 

of all a very modest houso built for the doferrbnt on 

1c.tor this was repl::1ced by [t more anbi tioUG structuro, later 

:nd partly ro placed "hen it iJaS dar.nged by the hurricD1lo. The 13st 

ext'3nsions have clearly been wi thout iCny planning pornission. 'rho 

fenced an aren round tho house of about on acre and planted fruit 

vegetables. There SGQL1S to have bean some trouble '::Then the 

I s fence obstructed one of the plaintiff I s access roo.ds ~ and rolet tions 

The defendant tried (unsuccessfully) to get the AgricultuTDJ. 

to givG him a tonnncy of about 3"~ acres of the plainti ff' s l"nd nnd 

are n01o1 80 bad that the plaintiff 1o1ishes the defendnnt to leave, as 

so thnt his survivors will not be fcwed "\,1Jith endless problems. 
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rejected tho defendant's contention that the In.nd wns a gift -

wedding gift or any othar g: thore renains only the guasti on of 

ostoppel will net to give tho dGfendant sone right to 

tho l"nd. The pr'3ssnt building Vias valuod by a contractor Suresh 

1) who said a simih".r house nO>1 would cost o.bout $11,250 to build, 

v'J.lu8 of :,9 )lor sqoore foot. This is almost certainly 

stic valuation. 

dofcmdant hns lived on tho b.nd in qoostion for about twonty years. 

cert.:linly spent tino and noney building the housl] in «hich he no« 

putting a fo,:oo round tho area .'nd planting fruit trees aDd groViing 

But there is 'J. dispute bchfeen tho plainti ff o.nd the defendant 

contributed to tho building .:cnd the extent of each's contribution. 

dofond,['lllt first nov'Jd to Solovi he lived in the plaintiff's house until 

':Phe plnn l,'as approved in the n3TIle of Lal Singh, since 

bnd ems then in his name. Presumably there Vias difficul t<J 

permission for O-nother house bocO-use the plan described the 

, ding as a bulk sto:ce. 

defend"'nt s'ws the plaintiff only supplied him wi th a few oil drums 

walls, but the plaintiff s,,"ys that he supplied money as well :lS material, 

helped in tho bUilding. On this point I believe the 

"ould be normal to expect a father-in-law to help his 

rmd son-in-law wh~n thoy U8re in need of a horle. 

house however was demolished in tho floods about 1964, Lnd had to be 

, this tinw vJith a prop€~r concrete found2.t ion, raised on tho side of 

to provide storngo space unaerneuth. The plaint.iff claimod to have 

money to ihe docend.snt to build the nm, housD, the defendant denied 

he alL'llitted th2,t tho plaintiff's sons hol;xod with the concrete. 

is only to bo oc:pectod that the plaintiff would assist the 

N'i th money and labour to rebuild the house destroyed by tho floods. 

the building cost c'" how much of the cost "as borne by too 
unknown and probably could not be assessed nt this stage. 

rooms >rOC"," added later [2nd the plaintiff has not made any claim 

those 01' to have finm ced thai. r 

Later s~=_ll the; rCOf:l.3 were partitioned 80 that thera are now 

roons, but thOfJO seon to ]o~'lV8 beon done .n thout planning 

and without the plaintiff being mmro of it. 

fact remains that the defendant now has a fairly substantial house 

l~\nd, most of "hich ,ms built and financed by hinself, and the plaintiff 
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been m.are that the defend_cent was extending his house. The plaintiff 

told the defendant from the bGginning and went on telling him to 

his own place, but if he did so he could not have boen serious about 

have said, the defendcmt has lived there for about h.cmty years and 

quite a sum of mouey building. and improving his home, and the 

must have been well aware of what WetS going on. 

to be no doubt that both parties considered the arrangement 

a pi) rmanant arrangement, that t hey would all live on the Lend under the 

Indian family arrangement. And no doubt this state of affairs VlQuld 

ontinued indefinitely if the parties had not fallen out. Thus the 

would have felt no qualms about expending money on builcling [Cnd 

and the plaintiff 1'lOuld not have f8lt constrainecl to stop 

out that he had no right to remain on th~ land. 

do not believe that the defendant spont money on the Imd in the 

(mistaken or othervTise) that he had been given the bl".d, or had some 

during his life. And I do not beli0ve that the plaintiff stood by 

the defendant spending his money on land that would never be his. 

those considerations or thoughts never C!JDC into the matter at all. 

no doubt expected to be allmvod to live on tho lc.nd for m,my 

surely knew that the plaintiff was DUd never ceased to be the 

now is ",hether equity would compel the plaintiff to gi vc 

title to the land to the defendant. This issue is not on all fours 

.. ~~~ v Bhim Sen, Civil Action 251/76 on which the defendant greatly 

much closer to the ca83 of Ramsden v Drvson (1866) L.R. 1 H.L.129 

:-=='-'="" v King 25 Bea v. 72. 

case equity will not L,ct to give the defendant a right or title 

had, and W8.S never made to believe that he had, but it mayor 

act to give him the benefit of money he has expended in erecting 

on the bnd. 

circumstances of this case although the defendant has not satisfied 

nny right to continue in occupation of the land o.nd me plaintiff 

the order of possossion SOUGht; I will grant the order subject 

condition that the plaintiff pays to the defendant compensntion for the 

the house. I have not been given nny idea of tho 

the house or exactly how much of the cost may be nttribut8:ile 

and his sons. The presont valuation of ~11 ,250 is almost 

on the high side, and it is not a very accurate (,uide to ",hat the 
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It is not practical to allow the defendant to remove the 

because Of the nature of the concreto foundations. 

would therefore assess the 

so t~~t the order for 

compensation to be pai.d to the dofendnnt 
'}nd 

possGssion of the lmd/ the house '''ill be 

to the payment by the plainti ff to the defendnnt of the S\l1!l of 

compensation for the money nnd effort spent on building the house. 

iff is entitled to be psid lis costs to be taxed if not agreed. 

, 1980 

(sgd.) 

G. O. L. Dyke 

JUDGE 

/ 


