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T~J TFB SUPREr,1fE COURT UP FIJI 
(\'~S7'ERN DIVI SION) J\'T L_'~JJTO]{f\ 

J\ppellate Jurisdiction 

Criminal !,ppeal No. 34 of 1980 

RMENDRA DBO 
SloBach Raj 

- and -

Hessrs. 3ahu Khan & Sahu Khan 
for the .lippellant 

Director of Public Prosecutions 
for the Respondent 

Appellant 

Respondent 

1'\'10 appellant ,vas charged in the follo 1t1ing terms -

" Statement of offence 

Criminal Trespass contrary to Section 218(2) of the 

Penal Code Cap. 11. 

Particulars of Offence 

Ra.-iendra Deo s/o Bach Raj on the 11th day of January 
19fJO at Lautoka in the Hestern Division entered the 
yard adjacent to the dwelling house of I,iaqat 111i s/o 
_Azmat Ali wi thollt lawful excuse." 

He pleaded not guilty to the offence, but after 

hearing eVidence, including the appellant's own sworn 

evidence the magistrate conVicted him as charged and 

fined him $40 or 1 month in default and ordered him to 

pay $30 costs. 

The appellant now appeals against his conviction 

Pilld sentence. COlL"lsel for the appellant had clearly 

prepared his brief very thoroughly and produced well 
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reasoned argument 8 and a large nlL.rnbGr of nuthori ties, 

Hhilst Crown Counsel had nothing to say at all. 

I t II' not sure whether t.hat mGans that the appeal was 

unopposod, but it does mO'ln that I am lof't to decide 

the appeal solely on the material supplied by 

appellant I s counsel. 

Perhaps I should deal first ;Ii th the ground 4 

of the appeal namoly -

"That the Prosecution evidence failed to 

estflblish trlat a crirr.inal cffence as charged was 

committed by tho appellant. n 

There is no doubt th at the wording of this 
could be ouch improved, because what counsel for the 

appellant argued was that the charge as drafted 

disclosed no offence, but it does not require very 

careful study to see that the particulars of the 

offence lack an essential element of the offence under 

section 218(2) of the Penal Code. 

The offence of entering onto premises without 

lawful excuse is only actionable under Secti.on 218(2) 

when committed at night and the words "at night" 

should be included in the particulars of the offence. 

The evidence given in court makes it clear that 

tlle inCident complained of (lid occur at night? and 

t.t is also a fact that no objection to the wording 

of the charge was made in the magistrate's court. 

Nor did the magistrate refer to the omission in any 

way • Rut the absence of the words "at night" is a 

fundamental flaw j.n the l</Ording of the charge and it 

is to be noted that in convicting the appellant the 

magistrate stated that he was being convicted "as charged". 

In other words he convicted the appellant of an offence 

not knovTn to the la;l. This brings the case very much 

in line with the case of .§mith v ~ood:y (1903) lKB 56. 
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It might be ".rguGci chat ::i:)ction "52) of the 

C.P.C. precludes thiE' e;round of appeal being raised 

in this Court since no objecti.on W(,'.S ra:Lsed in the 

lower court. Section 323 ~G~dG 8S follows -

"No finding" sentonce; 0:(' 0::dr~."r j)3..fJsec1 by a 
magistrate' 8 ccuY't of C()E)".J'~:;-~8nt ,lurisdiction 
shall bE; re~331""~cd OT DJ..+;n _.(;\:1, OL~ appeal or 
revisiorl on aCCCLll'l"i; u:f [',1'1.::':- O~jjc;:;Gj"on to any 
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informatto,n1 COL t~ ::"1"A.rlLlOn~) or warrant for 
any alleged d<Jfcct E~'(~:iY_ ::Ln matter o:r 
substance or forn OI' fOT an:T variance betvleen 
such infoTTlation? corr_pJailY:;, [~\.1mr:n.ons or 
warrant c~nc1. cl'~;~ :'~v:Ld.encc ~l,:~duced in support 
thereof, unlJi~0 ~,,':::; b\) ~Ul."i.l"~':; tb8,'C ~3uch objection 
was raised ~,)8 () t"Y'LC' :';i';r:lte 1 f::; court whose 
~eci.si?n :.Li::: aD?,::., ' _. nOT tL'1,le~3S it be 
round 'chat, nO'CliTlths·c;,::n(l:L :l,t INas shown to 
the magi st;rc¥tL , >~; coc.r-t ·-t by such variance 
the ap:pel:_EJI:,-C h'::',~~. b~;C:;l-~ ur;(~ei;j"od or misled, the 
magi strat~ I G ecn .. :rt r,.; ;:1 to c~dj Gurn the 
hearing of -~he case to Co :£'ui.;;';'.::c-9 d:::l,Y 0
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appellant to the caso 0:' 
122 where particuJ_::l:'s 0:;:' tL, 

were defective. 

(Administration 

that "no object"loYJ 

complain t or summons cr c',ny 

substance or in form" _0 "e!C'.:J 

cnce ]jl. a summons 

tio~ ~ of Jevisl Act 

Act ",94.'3 provided 

to r~ny information, 

gc~ ~elect therein in 

t~at this provision 

would not apply \"lh8I'C 1;1:1C dof·]c'C:; "::ars "~undamental _. 

offence did not 

disclose any offenc;e or "tHere JO d ctiVG or inaccurate 

as to be misleadiYlgo 

No. 137 of 1977 -"lw::'() PQ::'t of the offence 
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tltb,e oViller" of a newly constructed bUilding and 

tre conviction was quashed. 'Though no argument was 

raised in that case as to the e:f:fect of section 323 

of the C.P~C. I have no d0Ubt that the Cuurt 

approached the case in tb eeame way that I have 

approached this caS8 p 

In vie w o:f th e :fact that I :fi nd fund amen t al 

de:fects in the charge and in the conviction in this 

case J have no option but to quash the conviction 

and sentence passed and the order for costs. It is 

not necessary for me therefore to consider the other 

grounds of appeal, 

The fine and costs, if already paid, must be 

returrled to the appellant. 

LAu'-rOKA 9 

29th ,July, 1980 

(G,O.TJ, Dyke) 
JUDGB ----


