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IN TIlE SUPRElvIE CO'URT OF FLU ('iJESTI:;mr DIVISION) 

Civil Juricldiction 

Plaintiffs 

- 8,11:1 ... 

Defendant 

Counsel for the Pl:::cintHfs 

• Chand CouJ:lCJel for the Defendant 

Thi,g i8 an application for a stay of eX'3cu"c;ion pending an appeal to tho 

Cou:d of 1\,ppea1 1 by the defendant in tto o::'iginnl action. 

'J:'he p:Laintiff had commenced the procoedings by i~,suine: a summons for vacant 

premises occupied [)y the LofondEmt ~ under section 169 of the JJa~ld 

ilct. The defenc1c.1J:rt 0r:)ose r1 tIl='") appl.icatiol1? but after hearing argument 

,J. made the requestod order £'0::' po:='3es:=\ion on 1 6/5/S0. rIo time was 

for t,f:e defendant to vacate, 

On, ~~()/6,/SO l' J' _1" 1 l' J 'ff' +' ' t '"-' on app lCDClon YlJi,uG O;"L.tlJ p_aJ.r,Gl ulll8 cour 

:Lf:);3U8 a vr.ci t of posse,s[;LOno IlPt:c:,:,'cntly on the m:une day 

gave tho plaintiff 

(not 19/6/80 as 

the defenl~antj G affic1 avit of 23/6/S0) the defendant filed 

tlls Fiji C01T,.'t; 0:" Ap:ren.l in ~3uva. Notice of this 1,WB 

ntly {;iven to the plaintL'f! :'J c')l:i,c:i. toes in S1..l'Tr.l on 23/6/S0, though not 
lVFJ 

~:hc defcnd:.:t::-c/ dO"Jf moved the court for a stay of execution 

appeal, and fer an order that security for costs of 

def~"ndant be dispensed with. r;;;le hw cow:.cel in this action seem to hnve 

cd into un ·etffidavi t war, maki.,:,:s acc~::,d.tj.on::;, counter-accuso.tions and denials 

are r8~,11y of no assistr:I.Dce to the; court;. '::lc8 (iei'ende,n t h.~'~s not put 

any reasons for the request for a ;:;tny of GXGcution, though. froril th£:? bar 

for thE) defendant has argued that unless a stay is granted the defl~nc1antl:;:1 

SV()l1 if successful I'TOuld be Elo.<i£:? r:ugo.to:;.'Y. 
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The Court of i\.ppeal Rules qui to cletlT ly provide th.t t a stay of execution 

not be gr[m-t:::d pr::nding an Dl.ppeal unleiJs the court of the lOtHer court 30 

de. The position must bo exactly the Game as under English lEnI. I have been 

10 a number of English cases. The Rntata (1897) P. 132, and the Lnnot 

P.115. (L.dmiralty cases, but where the principl(-3s applicable ,'l(O:re 

to 'be exactly the s;:.~me as in other typos of cases), and Baker v Laverv 

14 CLBD 769, ilnd from these Cilses it is clear that a stew of execution. will 

be g;:,::ntcd in CLlses 'dhoTe failure to grant it could Tcsul t in the; 

even if successful, being rendered nugatory. 

L:mt's 

SUCil w:w the c(~Cse in vJilson v Church (1879) 12 Ch.D 458 a case to ~'lhj.ch I 

roL;rred by the defendant. There is no evidence before me to sugge[3t that 

is the case here. If the defendant's appeal is successful the pb.intiff ]'vill 

have to give possession back to the defend:mt, or compensate hifl. 

The 8pplicntion is therefore refused with costs, to be taxed if not agreed. 

~h th reg'lrd to costs of tho appeal, tho defendant should deposit T,Tith tho 

Gum of $200 cash as security for costs and CO;3ts of preparntion of 

(sgd.) G. 0.1. Dyke 
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