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TN 'I'liB SUPRS~m COURT OF FI·JI 
("TBS1'ERN DIVISION) AT LAUTOKA 

Appellate Jurisdicticn 

Criminal Appeal No. 31 of 1980 

Between: 

NAGGA ~!ruTTU 

s/o Nun Sami 

- and -

R"TilGIN A 

Appellant 

Respondent 

Nr. C. Gordon, CounsGl for the Appellant 
Hr. G. Grimmett, Counsel for thG Respondent 

JUDm!fStTT 

The appellant was charged with the offence 

of larceny by a servant contrary to section 

306(a) (i) of the Penal Code in that he stole from 

his employer Reddy and Fletcher Construction 

Limited, an electric welding plant valued at 1;400. 

He pleaded not gUi.1 ty, but after hearing evidence 

for the~rosecution, the appellant declining to give 

evidence or call any 1;Ji tnesses, the magistrate 

found him guilty and sentenced him to 9 months 

imprisonmen t • 

He nOI, appeals against his conviction and 

sentence, the main thrust of his appeal being that 

the prosecution evidence fell far short of that 

required to sustain a criminal conviction. 

On the evidence before the court there was 

no doubt that the welding plant was stolen frcm the 
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presmises of Reddy & Fletcher Construction at 

some time bet'0Teen 9 - 10 p.m. on 2.6.79 and was 

found on 17.12.79 on the premises of United Coach 

Builders ol,med by one Ji tendra Kurnar. It had 

been painted obviously in an attempt to disguise 

it. It j;T3.S aGreed that the welding plant required 

3-4 pGoplo to oarry it. 

'There was Gvidence by two witnesses who said 

they saw the welding plan t at the Roddy and 

Fletoher Construction premises on th.o Gvoning of 

2.6.79 :just beforo the appellant drovo onto tho 

site wi.th throG frionds, and parkod the car near 

to the pla"lt. One witness had used the plant 

earlier in the evening, One witness said the car 

'.vas parked 1 0 - '15 feet from the plant, anothor 

wit"less, 

from it. 

this was 

the night ,vatchman said about 10 paces 

Tho first witness, Krishna Sami who saw 

working on the site, being on night duty 

and presumably not paying must attention to what 

the appellcmt vlEiS doing.. The other 'tvitness 

Subramani V/.'l.S tho night-lvatchman. llhon tho 

appellant came ho ',Ianted oil for the compression 

machine so Subarmani went off wi tl1 one Sanmugan 

to get the oil 'l."ld was away for about 20 minutes. 

Sanmugan had taken the oil straight back to the 

car, and when fJubarmani got back the appellant 

and his friends D,nd the car had gone. 30 had the 

wOlding plant because Subarrnani then noticed that 

it l1as missing. Eo said ho noticod this at about 

9.05 p.m., tho appollant and tho car having left 

apparen tly about 9 p.m. 3ubarmani said he went 

to call Krishna Sami from tho wharf and asked him 
about tbe plant. This would account for Kri shna 

8ami. saying the plant was missing betweon 9.30 -

10 p.m., because it is clear that he really meant 

that that was whon he got tho information that it 

had gone. 
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,\pparently nobody saw the appellant or his 

frionds tako the plarlt, but then nobody seems to 

have som tlwm whilst :Jubarmard went to get the 

oil. It is obvious that 3 or 4 persons would be 

needed to lift the p18l1t arld a vehicle ef seme 

sert would bo required to take it away. There was 

no evidence of any othor v"hicle or small group 

of persons visiting the sit" at about that 

tj_me. It see111S that Krisbna Sami saw the appellant 

arld his friends "lalk awmy after drinking grog with 

them but didn't see them carrying anything. Tt 

is not clear 1~hatha:c that was when they drove 

away, and it by no mearlS follows that th ay had no 

opportunity to put the plarlt in tho vehicle when 

no ona was looking. Unfortunately there was no 

evidonco as to the type of car they 1Nere using, 

whether it would have been possible to get the plant 

in the car. 

The evidence so far is not ovor-:·.rholming but 

there is at lGast a very strong presumption that 

the appellant and his friends took tho plarlt, 

becausG it disappearGd, or its disappoarancG was 

noted, just aftGr thoy left, they had the 

opportunity and thG marlpower to remove it when no 
one was looking -- and there is no suggestion that 

arlyono else had the o'tJportuni ty or the marlpo'NGr -

arld transport to remove H. OnG might wondGr 
what happGnGd betwGen 2.6.79 arld 17.12.79 whGn the 

plarlt vms discovered by the police. I{as thore an 

investigati on into j_ts disappearance, because if 

so surely, the appellant was quostioned? 

But there "ras no other evidencG before the 

court tID til sometime in T)ec ember 1979. !\ccording 

to ,Titendra Kumar, thG owner of the garage 
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where the plant was found, he met tbe appellant 

at a party and th,,, appellant said that he had a 

plant thnt he wanted checked. The witness, wro 

admi ts he was drunk at the time, says that .he told 

the appellMt to see h.:Lm at the garage, and tbo 

appellant said ho would bring the plant for che>ckillg. 

The n0xt day he found the WGlding plant Left at 

his garage. Pe> did not see wr,o brought it, and 

his garagehMd Hho VIas prGS(clnt at the timEl it Has 
brought said a car camG about 9 - 9.30 p.m. and 

left tb.e "plant. Fe di.dn't see it tElken out of tbe 

car, he did not see lqh 0 10Tas in tll 0 car. He saw the 

T)lant aftGr l .. t "JaS put in the garagG and someone> 

shouted from the car, shouted trJ him to tell his boss 

that the plant was there. 

J\gain this is by no means oonolusiv8 evidenoe 

against the appellant. It is merely very suspioious 

that just after the appellMt tells ,Ii tendra Kumar 

that he is bringing a plant for him to check, the 

pla.'l t is left at the garage by someone who doe sn 't 

bother to identify himself to the garagehMd. 

'This was the prosecuti on. case, nct th e strongest 

case perhaps but one which does lead to the irlference 

that it v/as the appel18l1 t, together no doubt I,i th 

others who stole the welding plent on the night of 

2/6/79. HIe appellant had a constitutional right to 
remain silent in tbe f.ace of this Gvidenoo, and no 

inference of guilt should be drawn from that. But 

on tho other hand a roasonable explMation might have 

hGlpGd to cast [1 reasonable doubt on the prosecution 

evidGnce, and he CDn hardly complain now that the 

magistr~to dre l,,! trt'2 only infore'lce possible from tr,(] 

evidence bdfore him, namcly that it pointed inescapably 

to the appelLmt I s guilt. 
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I s~e no reaSOn to differ from the magistrate 
in any way and tho appeal against conviction is 

dismissed. The sentence j,s by no meons excessive 

and the appeal against sentence is also d:Lsmj,ssed. 

VFTOKA, 

30th May, 1980. 

(Sgd.) ~.0.1. Dyke 

JUDGE, 

'1 

iff I 




