000137

CIN TER SUPREME CQURT OF TFIJI

THESTARN DLVLISLON) AT T,AUTOKA
Appellate Jurigdiction

Criminal Appeal Wo. 20 of 1980 .

" Between:

1. JAT STNGHE s/o Dharam Singh
2. EARRANS STWGH s/0 Machrai Singh

Appellants

- and -

REGTH A Respondent

M, RS, Shankar, Counsel for the Appellants
Mr, G. Grimmet, Counsel for the Respondent

JUDGMENT

The second appellant having withdrawm his
_:appeal I am now concerned solely with the appeal
of the first appellant. TFe, tozether with the
former second appellant, was charged with two
" offences of congpiracy contrary to section 422(a)
- of the Penal Ccde., On Count 1, that they conspired
to defraud Raj Gopal of the sum of %5,00 by
falsely representing that they were in a position
to obtain an early appointment for one Shiu Lingam
~to take a driving test: and on Count 2 that they
.'conspired to defraud Subramani CGounder of the sum
of 480 by falsely representing that they were in
A position to obftain for Shiu Lingam a heavy goods
ﬁehicle licence without his having to take the
 prescribed test,
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He pleaded not guilty, but afier hearing
evidence for the prosecution and sworn evidence from
the appellant the magistrate convicted him on both
counts and sentenced him to 1% months imprisonment

en each count %o run concurrently. Fe now appeals

againsgt both convictions and sentences. The facts

are adequately set out in the magistrate's judewent.

In view of the grounds of appeal filed it would be
as well at this point to set out the provisions of
section 422(a) of the Penal fode -

"Any person who conspires with another to
effect any of the following purposes, that is
to say -

a) to effect any unlawful purpose
is guilty of a misdemeanocur,”

Counsel for the defence raised an ingenious
ground of appeal (ground 5) that the magistrate erred
in both Iaw and fact in failing to consider whether
the allsged representation of facts referred to were
in respect of past/present/future matters.

He based his argument on the definition of
"false pretence" given in section 341 of the Penal
Gd&e, which seems to exclude representations of
future matters of fact, OSuch a definition may be
pertinent to offences in which false pretences is
an element, but with respect I cannot ssee that it
is relevant where the offence ig conspiracy to
defraud, and where particulars of the fraud are that
the conspirators held themselves out to be in a
position to get certain favours for the victim
whereag in fact they were not, and never were in
such a position, The fact that the favours were to
be in the future dcesn't alter the fact that the
holding out was in the present. This ground of
cappcal therefore fails,
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The next ground of sppeal (ground 4) was that
the magistrate failed tTo warn himself against the
danger of convicting the appellant on the uncorro-
borated evidencé of the accomplices,

Wall, the magistrate said that he would treat
the evidence of one of the main prosecution wiitnesseg,
Raj Gopal, P.¥.4 as he would an accomplice’s evidence,
Rai Gopal is a cousin of Subramani Gounder the father
of Shiu Lingam., Fe went with Shin Lingam %o the
Yicensing office where they met the two appellants
outside. He knew the first sppellant before, but
the second appellant, Much of the negotiating was
deone through Raj Gopal, it was he who handed over
595 to the appellants to try to get an early appointment.

There was no evidence that he was a party to
the fraud with the appellants, although there was no
doubt that he knsw that what they were proposing was
unlawful (i.e. when the appellant later claimed that
they could get the heavy dubty licence without Shiu
Lingam having to undergo a tesst). TFor this reason
the magistrate decided to treat his evidence as
he would the svidence of an accomplice although
ag the magistrate ssid "he wasg obviocusly not an
accomplice to the conspiracy which is the subject
of the charge and had not bsen charged with any
offence."

I think it follows the evidence that though
he was not strictly speaking an accomplice at all,
he was in no way concerned with defrauding Subramani
Gounder, and was in fact himself defrauded of %5 by
the appellants, But the magistrate, perhaps from an
excess of caution fTreated him as he would an accomplice
and decided "I must approach hils evidence with caution
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and lcook for independent corrohoration of what he

T
i
i

said." Fe did not perhaps directly warn himself

of the dangers of convicting on the uncorroborated
cvidence of an accomplice (which is always open to

a magistrate if he is convicted of an accomplice's
frathfulneas) Yut since he decided to look for
independent corroboration, he must have been fully
aware of the dangers inveolved and was taking the

gafe course - although it ig c¢lear from what he

said towards the end of hig julgment that he was
aatisfied that Raj Gopal was giving truthful evidence,

The magistrate did not specifically deal with
the sort of corroboration that was reguired, but
the general ruls is that corrvoboration of an
accomplice's evidence should be independent evidence
tending to confirm the commission of the crime and
tending to confirm the accused person's association
with the crime.

He found some corroboration in the evidence of
PW1, a licensing officer from Lautoka, and in the
evidence of PW3 a bank officer from the Bank of
Barcda, Ba, but the svidence of these two witnesses
in no way tended to confirm the appellant's association
with the offences. There was also some corrcboration
of Raj Gopal's evidence that he met both appellants
in Teubtoka on 25.1.79 (the day he and Shiu Lingam
first came to the Tauboka Licensing Office) from
the two appellants themselves, They both admitted
meeting him that day, and both happened to be
together at the time., Other than this there was
no evidence connecting the two appellants with the
offences (other than the inference that might be
drawn from the rather strange evidence of A.2's
offer to return the money to Rai Gopal)
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except for the evidence of Bhiu Lingam and Subra-
mani Gounder. Thelr evidence of course fully
supported the evidence of Raj Gopal., There were
some discrepancies perhaps, there was alse their
reluctance to agree that thes intention was to get

a heavy duty licence without taking the required
test., The magistrate found that the two appellants
had falsely claimed that they were in a position

to obtain an early appointment and a licence
without taking a proper test, so he must also have
been satisfied that Shiu Lingam and Subramsni
Gounder knew perfectly well what they were raying
the money for, and he disbelieved their protestations
to the contrary. However, as he correctly pointed
out, it was open to him to believe part of their
evidence whilst rejecting another part, and he
cisarly belicved their evidence so far as it
concerned the two appelliants.

He found that their evidence fully supported
the evidence of Raj Gopal, znd this 4t clearly did,
both as to the commission of the offence, and the
part the two appellants played in it. But what he
did not do, at least the record docs not show it,
was consider whether Shiu ILingam and Subramani
Gounder should also be treated as accomplices.
Because if they were accomplices then their ability
to corroborate {in the legal sense) the evidence of
another accomplice must be considered very carefully.
There is no fixed rule that one accomplice cannot
corroborate another accomplice, but the circum-
stances in which ke can do so should be congidered
carefully. ¥Fowever in this case, in the light of
the opinions expressed by the "ouse of Tords in
R v Kilboume (1973) AC 729 there scems to be no
reason why the evidence of thege three witnesses
should not even if they are considered to be accome
vlices be considered to be capable of corroborating
gach other,
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Tt is certainly scmewhat surprising that,
having decided to treat the evidence of Raj Gopzal
as he would an accomplice's evidence, the magigtrate
did not do the same with the evidence of Shiu
Lingam and Subramani Gounder, ¥e must have been
gsatisfied that both knew that they were asking the
appellants to do something unlawful, and that was
the reason he gave why he decided to seek corroboe-
ration for the evidence of Raj Gopal. Surely their
positions were similar. Both Raj Gopal and Subramani
were victims of the fraud, and all three witnesses
were expecting Shiu lingam to get =2 heavy duty
licence without having.to pass a4 proper test, and
without experiencing any delay.

But are any of them accomplices, because if
they are not there is no reason why they could not

~fully corroborate sach other,

In Davies v DPP (1954) AC378 persons capable
of beling accomplices were stated tc be as follows -

a) participants in the offence charged,
whether as principals, procurers,
aiders or ahetiors:

b) handlers of stolen property giving
evidence at the trial of those alleged
to have stolen such property: and

¢c) where persons have been charged with
particular offences in respect of
which evidence of other similar
offences has been admitted as showing
system and intent and negativing
accident then parties to such other
cffences,

It was also stated that no further extension of the
term "accomplice" should be admitted.
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Well, none of the witnesses could be con-

sidered to be a participant on the offences charged,

they could rardly be parties to their own defrauding.

And none of them could be brought within the second
and third categories of accomplices. The witnesses
might properly be said to come within a category,
not gtrictly accomplices, but where the court should
exercise especial caution in considering their
evidence, but where strict compliance with the
practice, or rules relating to accomplices is not

a requirement,

Clearly the magistrate hag exercised such
caution in this cass. Fe has not convicted solely
on the evidence of Raj Gopal, though he has clearly
found him to be truthful witness, he has very
carefully considered the evidence of Shiu Lingam and
Subramani Gounder and has believed their evidence
in so far as it concerns the appellant. FHe has
carefully considered whether these three main
witnesses would have any reason to tell lies about
the appellants, should concoct such a story, and

should report it to the police, when they could
perhaps find themselves in trouble. He has con-
gidered the totality of the evidence, including
disbelief of the appellant's own evidence, and T

can gee no reascon bo gquestion hig conclusions.
The appeal against conviction is therefore dismissed.

With regard to the sentences passed, they
undoubtedly err on the heavy side., The maximum
sentence for the offence is 2 years, The appellant
has a record of previous convictions, although
the last was 10 years ago.



But thesentence is within the magistrate's
diseretion, and is not manifestly excessive
considering the ftype of offence. It has been
argued that the appellant's ill-health should be
taken into consideration, but I agree with the
maglstrate's view, If accused persons are to
escape just punishment becauss of ill-heslth, then
the responsibility should be that of the committee
for the prerogative of mercy. The prison
authorities also have their own ways of treating
gick priscners., They have medical facilities
available, they have discretion to release
prisoners to do extra-mural labour. Whersas a
court might be persuaded, where a choice of
punishments is being considered, to choose a form
of punishment which is more Ffavourable to the
accused's health, in this case I do not consider
bad health to be a ground for rsducing the
appellant's sentence. The appeal against sentence

ig also dismissed.

(Sgd,) G.0.L, Dyke
LAUTOR A, JUDGHE
30th May, 1980.




