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I THE SUPREME COURT OF PIJI (wESTERN DIVISION)
&7 LAUTOKA
Civil Jurisdiction

Action Nos. 94 & 96 of 1980

etiween
; RAM NAND & SHYAM KAUR
gon of Badal

and doughter of Ram fnus Plaintiffs
- and -
IiTs TUKANA & STAMONT DUNMASALT Defendants

ir. R. Shanker, Counsel for the Plaintiffs
. 3. Matawalu, Counsel for the Defendonta

JUDGILENT

The plointiffs own a residential building whick hag two tenonts fron

hom they want possession,

tave filed-two cctions 94 and 36 of 1980 agoinet inis Tukona and
11i respectively undsr 3.169 of the Land Tronsfer Lot 1971

ssesslon as agoinst each tenant, The originating summons in

ch case are supported by identical affidavits ond the actions were, by

onsent consolidated.

Both affidavits allege the existonce of o monthly tensncy determined

-6 months' notice to gquit served on Tth May 1979.

The notices to quit simply require vecant possession "after the end

O 6 months from the date of service" of the notice to quit.

4Llthough the notices to quit state thot the plaintiffs want the

™ e et

Dloes for thelr own use nnd occupntion no  such allegntion appears in the

. Hatawalu for the defendonts contends that the premises ore

et they require the premises for their own use and cceupntion,

It is doubtful whether the summnry procedure set out in S.169 Land

*Ction 168 of the Land Tronsfor Act reads as follows: -




T"he following 'L*Lor mny wumwon any. po'

ia) the loot registered propristor of the lond;

\ A o]

(v) a lessmor with powar t0 re-cnber wher
tenant is in arrvear for cuch veriod as
provided in the lecse and, in the oboe of nny
uuch rovigion therein, when the leosses or tenant
ig in arrear Tor one month, whether there be or
be not sufficient distress found on the prenises
to countervoll auch ront and whether or not any
previous denand hos been made for the ront:

(c) a lesgoer agalnut o lessee or benant where o legal

ice to gquit has been given or the term of the
lenze hag expiredh,

Under clouse (o) of the laot regicstered proprietor lz enabled to

Jsurmary procesdings agoinst squatters, trespassers, and so forth.

cloarly not intended for use againgt fenonts in pozsegaion

Un er clanse (b)) the procecdings can be adopied where o tenont is in

3 with ront.

Clecrly clauses (") (b) do not opply to the instant case.
Thder elouge (e) the plaintiffa might bring o sunnary action if legal

e

to qult has bosen given.

Yo complaint hos been made as fo the form of the notice to quit ond it

o be lucid ond uneguivocal but ig it sufricient to terminate the
if the Fair Rents Act applies. To my mind this is an important issue

use 5.172 Lond Pronsfer het reguires the fenant to prove to the satisfaction

a rizht to possession before the sumaons can be

>

hond the Fir Rents Ordinonce by 3.19; ploces the

andlord, in cerinin zets of circumetoncss, to prove he has o

on law he would otherwise be entitlad to

to possession although ot co

‘The Foir Rents Ordinance aos ite title indicates is for the protection
ononts and it restricts the landlord's right to possession in cas

“the rent is low enough to bring the premiges within the Falr Rents
nonce.,  The terms of the notice to quit show thot the plointiffs reguire
rondges for their own use. 8.19(1) of the plointiff sets out the

g upder which o londlord can clain pogsessicn ond they appoar

r) to {j) thersof. However it sccms thnt we ore only concerned

;
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(e} which resds ng follows:-
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119{1) Ho judgmont or order for the recovoery of posscssion
of any dwelling house to which fthis Ordinance applies
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{e) the premises are bons fide re :guired by the lezsor for his own
oceupation 28 o dwelling house and the or gives ot least
28 doys' notice in writing to the le iring hin
to gquit and (excupt ag ctherwise pr ig section)
he court is sotisfied that recgonobly adeguate and suitable

clternaotive accormmadation is at o rent not sub-

atonticlly in excess of fhe xc prenises to which
the Judgment or order relates; and in any such case as
aforesaid, the court congiders it ressonnble to make such

an crder,”

“Thus the londlord has to show that he requires possession for his own

snd the existence of suitable alternative accommodstion at o reasonable

ilable before the court con order th

T

words the landlord haz to prove the existence of factors supportin
T0 posseszion; the onus 18 not on the tenant. Even then the Court
conalder whetihor it is reasonazble in all the circumstonces Lo mnle

n order.

1t would coen thot the ry procedure of 5.169 Land Tronsfer Lot

Aily npplicable to claims for possession under 5.19(1)(0) of the

a0t re
the Court will ususlly hove to heor ornl evidence

he Prndlord befors deciding whether an order for possession is recsonnble.

6t 9, 5(5) states thet 1t shall toke cognisance of o lessce's protection

T the Ordinnnee even if it is not pleaded.

bLoecordingly where a londlord adopts the swmery procedurc of $.169
Tronsfer act he should, where residential pronises are concerned, denose

acts which demonstrate thot the Foir Rents Ordinonce does not apply.

of the Pair Rente Ordinonce limits the conmon low and stoatutory
sdilctinn of the courts to grant orders for possession if the residence
within the provisions of the Ordinonce. In Wong Sen Ying v Goverdhon,

Civ., Lotion 79/7% I drew attention to the observations of Bonkos L.J.
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ade the sope kind of

xgerton v Finghan 1921,

ngland> which ig sinilar to sur 8.19(1).

i3 T stoted in Civ. hetion 79/73 (sur
the Poir Rents Qrdinance

the proverty in guestion

soplying for posseas
jurizdiction to naolks & sumnery order. The plointiff nust

3

Firm [aots which show that the Falr Rents Ordinnnce does not apply.

In Srith v Poulter, 1947. 1. 4.5.R. 216 Denning 7. observed ot p.217

+

Mhere theres iz pesson to think that the house is within
the hcts (Rent Rustorstion icts) it is the duty of the

surt to see whether the conditions reqx re* by the Act
are sntisfied, oven Though not pleaded cor roised by the
tenant.?

fon
O
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Hie judgnent endes as follows:

"It is degirable therefore thot in actions for possession
of & dwelling house, the endorserent of the writ should
stato elther the reason why the house is not within the

Lete or If it io within the fLcits, what is the ground on
wiich poszession ls sought.”

If it is slleged under S5.16% Land Tronsfer Lot that the prenises sre

Peir Repts Ordinonce followoed by the ground on which the posseazion

ot ods the position of the tenant? Under 3.172 Lond Transfer jct
te gntisfy the judge of his right to possession otherwise the sunnons
succeed. In the instant cose the tenants connot sssunme the burden of
gVing thot fthe plaintiff does not require the house for his own usc. To
stel an onug upon then runs counter to the Fair Renis Ordineance which
diires the plaintiff to prove that he requircs the premiscs for his own uST.

4.

I do not think thot the sumnary pocedure of 8.169 Limd Transfer act is
rticulorly oppropriaste to actions of this lind becaouse one cannot coll upon o

Totectod tonsnt show cause in an cction of this kind. Howoever, the

rent in that & nonths' notice to quit having been given the
laintiff) must prove thot he requires for his own use and occupation.

I will allow the wroccedings to continue in the fornm instituted and order

ointiff
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no pleadings be filed, The igsue for deterrdnntion is whether

2

uires the premis for his own use and occupation.

' i

& hearing date to be fized for ¢ day in consultstion with the Deputy




